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OOTOBKB SnTIKQS OF THS FULL GOUST. 
Be THS WILL OF WALTSB AD4MS, BECSABED. 

Will-^FeUtian far advice— Beference to Full 
Court — Signature of eoumel—Trueteee and 
IncapacitaUd Pereone Act of 1867 (81 Vic.^ 
No.tB), 99. 6 ^ 7— The Judicature Act (40 
Vic^,No.6),9.7. 

petitioo for advice preaented by the trustees under a 

will to The Chief Justice in Chambers, was referred 

. V* ', by him to the Fall Court The wHJ was not signed 

I by counsel, but the signature of the petitioner was 

witnessed by counseL 

HM (Harding, J., dissentiente), that the Full Court 

* had jurisdiction to hear the petition. 
Per Hakdino, J. : That, as there was no appeal from the 
opinion of the judge of first instance, the Full Court 
had no original jurisdiction, and would not hear the 
application. 
Per Cfwriam: The petition must he signed by counsel. 
Re BouUan*s Trusts^ 30 W.R., 696, followed. 
Petition for advice by the trustee of the will 
of Walter Adams referred to the Pull Court by 
Lillet, C.J. 

Lilley^ for trustee. 

Habding, J. : Has this Court jurisdiction to 
hear the matter ? By sec. 6 of The Trueteee and 
Incapacitated Persons Act of 1867, a trustee may 
apply to a judge in Equity by petition, or by 
summons to such judge in Chambers. 

An adjournment was then granted to consider 
the objection, and at the October Pull Court the 
petition came on for hearing. 

Lilley : The petition is in the same form. It 
is not a special case. There are no authorities on 

A 



the question. The same practice was followed in 
In re the mil of James Scott. Sec. 7 of The Judica^ 
ture Act gives power to any judge to resenre any 
point for the consideration of the Pull Court. 

Beal, J. : This matter first came before The 
Chief Justice and myself, who at the time con* 
stituted the Court — the late Mr. Justice Mein 
being away. In my opinion the true construction 
of the section of The Judicature Act enables a 
judgei^^obtoiii the aBsistanca of the Pull Court 
in mattera in .which he himself has some douht, 
attd where he thftnkB it would be less expen- 
sive to the parties to proceed at once by 
reference to the Pull Court, or to allow them to 
start the suit de novo. The object of the section 
of 7^ JVusteee and Inoapaeitated Persons Aet 
is to provide that a trustee may apply to a judge 
in Equity for his advice and direction. Previous 
to that the only method of obtaining protection 
was by some declaration. The case of Bowland 
V. Morgan, 13 Jur., 28, is the case in which that 
proceeding was adopted, and it was decided that 
the trustee, although entitied to his costs of insti- 
tuting a suit and obtaining a declaration, was not 
entitled to his costs of appeal, because by the 
institution of the suit and the declaration of the 
Court he was protected and had no further inteiest 
in the matter. Under the section of The Trustees 
Aety the trustee having applied to the judge in 
Equity for his opinion and advice, and obtained 
that, is indemnified. The Judicature Act then 
provides that, in any case heard before a judge in 
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Chambers, he can, if he think proper, refer it to 
the Pull Court. The question is whether that 
provision, which appears to me to have been 
enacted by the Legislature for the purpose of 
preventing the multiplication of costs, can be 
applied to The Trusteea Act, which appears to 
have been passed for the express purpose of 
enabling trustees to administer estates with the 
probability that they would be doing right, or at 
all events, would be protected. It seems to me 
that the spirit of the Act enables the judge to 
refer to the Pull Court. I am sorry that I shall 
have to differ from my brother Harding, who I 
know is so familiar with the practice, but looking 
at the sections I can come to no other conclusion. 
I am forced to come to this conclusion on examina- 
tion of the previous practice, and looking at the 
sections and the object of the sections. The 
judges of the Court have decided that matters 
even of construction may be dealt with. It 
appears that in England the narrowest possible 
oonsiaruction has been put upon the section. If 
the Court had decided that it was only in trivial 
or minor matters they would interfere, not on 
questions of construction, then I can hardly con- 
ceive a case in which a judge of himself would 
feel it necessary to get the assistance of his 
brother judges. The only thing we have to do is 
to look round and see if either the practice of the 
Court or special Act of Parliament has enabled us 
to give assistance. It appears to me that The 
Judicature Act enables us to give that assistance ; 
it appears to me that the judge, from whom this 
matter was brought, had power to refer it to this 
Court for their opinion. 

LiLLEY, C.J. : I agree with my brother Beal, 
and with the reasons that he has given for his 
decision. 

HABDiKa, J., after referring to the sections of 
the Acts, quoted, and to the decision of Lilley, 
0. J., m In re the will of Tooth, 1 Q.L.B., pt. ii., 
10, and to the decision of Vice-chancellor Wood in 
The Jurist of 1860, p. /42, said : I would have 
^ been inclined, without looking further into ilie 
matter, to hold that where the Court has no. 



jurisdiction it cannot gain jurisdiction by the act 
of a judge from whom an appeal would lie if the 
matter were appealable. I think that was the 
intention of the present scheme of legislation, and 
my view is borne out by section 4 of The Supreme 
Court Act of 1892, which says that after the 
passing of that Act no judge shall sit on an appeal 
in a case which he has determined. That, to my 
mind, enacts that the law now requires the judge 
of first instance to decide everything that comes 
before him in the first instance. It will also save 
expense. I do not think this power of reference 
exists, and I am sorry to differ from my brother 
judges, but will in future follow their decision. 

Lillet, C.J. : I have always felt rather rebel- 
lious towards the English decisions. They have 
followed too closely the decision given immediately 
after the passing of the Act by Vice-ChanceUor 
Wood, narrowing down, unnecessarily I think, 
the beneficial enactment of the English Legisla- 
ture which gave a judge power to give advice or 
direction to parties who might bring any matter 
before him. With regard to my brother Hard- 
ing's construction of the late Act, I think that 
that Act made no alteration in the substantial 
law, except in this way — that a judge who h%9 
heard or determined a matter cannot sit on the 
appeal. That appears to be the length and 
breadth of the matter. I adhere to my opinion 
and to my action in sending this matter to the 
Court, and all that is determined is that I was 
right in d oing 6 7. 

J^tt^^he petition has not been signed by 
counsel in the ordinary way, and it has been 
decided in Boulton't Trusts (80 W.B., p. 696), 
that it must be signed by counsel. It has been 
witnessed by Mr. P. W. Payne, but not signed. 

Solicitors for trustee : Bemays Sf Osborne, 
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DECEMBER SITTINGS OF THE FULL COURT. 
MARTIN V. THB MTTiriCIPALITr OP BKISBAKS. 

New trial — Negligence — Corporation — Knowledge . 

The defendants had constrncted a drain through a road- 
way which had been raised about two feet. A cavity 
then formed in the road, and M., a cabman, was 
injured through his horse falling into a hole. The 
defendants contended that the work hod been properly 
executed, and that the hole was due to underground 
soakage. The plaintiff's answer was that the defen- 
dants knew, or had the means of knowing, that 
percolation existed, and could have provided against 
it. The jury found there was no n^ligence, and 
Harding, J., entered judgment for the defendants. 

Heldy on appeal by Cooper, Chub^, and Real, J.J. 
(reversing the judgment of Harding, J.), that the 
corporation were discharging a public duty, and that 
the hole being caused by the construction of the 
drain, the onu9 was on them to show that the work 
had been properly done ; that, on the evidence, their 
officers must be taken to have been aware of the 
soakage, and had not taken precautions to prevent 
it; that the defendants had been guilty of negligence, 
and that the finding of the jury was unreasonable, 
and that there should be a new trial. 

Motion that a judgment of Harding, J., on a 
verdict of a jury in favour of the defendants, 
might be set aside and judgment entered for the 
plaintiff, with damages to be assessed, or for a new 
trial on the ground that the findings of the jury 
were contrary to the evidence and to the directions 
of the judge, and perverse. 

The plaintiff, a cabman, was injured by his 
horse slipping in a hole over a drain constructed 
in Ann Street, Fortitude Vallej-, and sued the 
defendants for £2,000 damages for negligence- and 
carelessness in the construction of the drain. 
The defence was a general denial of responsibility 
to maintain this part of the road, that there was 
no negligence on their part, and that the street 
had always been maintained in a safe condition. 

The facts are fully set out in the judgment of 
Cooper, J. 

Lillegy and Dickson, for appellant ; Sir S. W. 
Griffith^ Q.C.y A.G.y and Feez, for respondents. 

Lilley : Defendants had delegated their duty 
to someone else, but by so doing could not escape 
responsibility. If the corporation had exercised 
proper supervision over the disturbing of the 



roads, the cavity would have been discovered. 
During the construction of the drains of the 
Empire Hotel, which was going on at the same 
time as the construction of this sewer, Mr. Oailey, 
the defendants' architect, found distinct subsi- 
dence. There was no evidence given by the 
defendants of any channel by which the earth 
missing from the cavity could have got away. 
The evidence did not show there was proper ram- 
ming. The defence relied on was that there was 
percolation. Mr. Justice Harding told the jury 
the defendants must account for the hole. If the 
defendants were not aware of the defect, they 
were responsible if, by ordinary precautions, they 
could have known it. Penhallow v. The Mersey 
Dock and Harhour Board, 30 L.J. (N.S.), Ex. 
329 ; 1 L.B., E. & I., 93. As to the percolation, 
Metropolitan Asylum District (Managers) v. Hill, 
47 L.T. (N.S.), 29, was cited. 

Sir S. W. Griffith: The jury found there wm 
no negligence, and the finding was reasonable. 
Phillips V. Martin, 15 App. Ca., 193, was referred 
to. If the plaintiff's contention is right ev^ry 
local authority in the colony would become insurers 
to every person passing along the road. To carry 
out their duties local authorities have to disturb 
the surface of the earth. If they exercised 
reasonable care in replacing it, they could not be 
held liable for negligence. The jury found reason- 
able care was exercised. The question as to where 
the earth had gone to was not raised at the trial. 
The drain was properly constructed. There was 
no indication of probable soakage. The verdict of 
the jury should be upheld. 

Feez : Plaintiff brought no evidence to show 
the drain was improperly constructed. The 
council toot every precaution. Scientific wit- 
nesses explained where the soil had gone to. 

Lilley in reply : Defendants are in a dilemna. 
If the tunnel was improperly rammed, there was 
negligence. If it was properly rammed, there 
was the cavity to be accounted for, and they say 
that was due to soakage. That being so, they 
must have known of it, and ought to have provided 
for it. The verdict should be set aside. 
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CoopsB, J. : Li this case tlie facts appear to be 
as follows : — Some years ago the surface of Ann 
Street was raised by a deposit of earth, and the 
tram-line was laid upon it It became necessary 
about four years ago to construct a drain across 
Ann Street through the deposit of earth which 
had been made there. That was done by excavat- 
ing the tunnel under the tram-line. The drain 
pipes were laid in the tunnel, and earth was 
shovelled in towards where a man was working, 
and it is alleged that it was carefully and properly 
rammed by the defendants' servants. On 28th 
May last at night, a cabman driving along the 
road was thrown from his cab violently, and very 
severely injured, in consequence of his horse bav- 
ing put his foot through the surface of the ground 
over this drain. Afterwards, when tbe drain 
came to be examined, it was found that there was 
only a crust of earth of about 2 inches in thick- 
ness on the sur&ce, and a cavity was formed 
extending to a considerable extent. Now, the 
defendants say they were not guilty of negligence 
in respect of this matter, and that the cavity came 
into existence by accident. Frima facie the fact 
' that the horse fell in the fashion that it did, 
, and that the cavity, existed, was evidence of 
negligence on the part of the defendants, and it 
became Jheir duly to show, in order to relieve 
I themselves from the claimed damages, that they 
were not responsible for what took place. Now, 
they attempted to do that by calling a number of 
witnesses to show that the tunnel which they 
excavated in that place was properly, and to the 
best of their ability, filled up. Notwithstanding 
that there is the apparent fact that a large quantity 
of earth, which they alleged that they put into 
that place, has actually disappeared, ^lliat being 
so, in my opinion the onus was on the defendants 
to show conclusively how that earth had dis- 
appeared. They have not done so. All they 
have done is to suggest that the earth has been 
washed away by some underground soakage of 
water. The Attorney-General says " If you dis- 
turb the earth in any place, and you make a drain, 
no matter how carefully you may put the earth 



back again, water will always find its way along 
the drain supposing that the drain has a fall as 
this one had." And he says that the jury must 
have been supposed to be cognisant of the ordinary 
laws of nature, namely, that water will flow down- 
wards where it finds the least resistance. He says 
they must also be assumed to know that ifater 
will carry light soil with it into the adjacent 
country. But the municipality were bound to 
know that as well as the jury, aad if, when they 
made this excavation, they found the soil was of 
such a character that it would be likely to be 
washed away by the water which must necessarily 
go through, they ought to have taken precautions 
to prevent it. It seems, however, that the con- 
struction of the drain occupied a very long time — 
nearly six months — and the defendants allege that 
during all that time they never saw any soakage. 
It is perfectly apparent if there were no soakage 
there could not be an underground current, 
soakage can only come in the wet seasons ; and 
there is the evidence of Mr. G-ailey that, in that 
neighbourhood, he had noticed soakage before. 
The defendants were bound, in my opinion, to 
know all that Mr. Gtiiley knew in respect of that 
matter. If that is so they were under a double 
obligation to take reasonable precautions to pre- 
vent the earth being washed away. That they 
did not do so is apparent, therefore, I think the 
verdict of the jury was wrong, and cannot be 
supported. It ought to be set aside and a new 
trial granted. 

Chitbb, J.: I am also of opinion that there 
should be a new trial on the ground that the ver- 
dict was not one that reasonable men should have 
found. The action was one of negligence, of 
which the onus is on the plaintiff. Here was a 
corporation performing a statutory duty imposed 
upon them by law — that of interfering with the 
roadway. They made a drain ; subsequently the 
plaintiff was injured through his horse putting 
his foot into a hole immediately over the spot 
where the drain was constructed. The hole being 
there, negligence is presumed; and it is for the 
defendants to displace the liability. The defence 
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they set up was that there was no negligence 
because the work was properly done. And assum- 
ing that the work was properly done, the injury 
sustained by the plaintiff was attributable to an 
underground soakage of water which caused the 
cavity, and the injury was due to that cause and 
not to any negligence on the part of the defen- 
dants. In answer to that the plaintiff says there 
was no percolation at all, or if there were the 
defendants knew, or had means of knowing, that 
in that locality there was percolation, and should 
have provided ag^nst it. Li performing a statu- 
tory duty the corporation must use the best skill 
and diligence and caution in the exercise of it. 
In the case of The Merwy Dockt Tru9tee$^ men- 
tioned by Mr. LiDey , The Chief Justice said : •' We 
are of opinion that he is not liable for an injury 
which he not only did not foresee, but could not 
foresee, etc." That certainly implies that, in the 
opinion of those who concurred in that judgment, 
the defendants would have been liable if they had 
not used the best skill and diligence. If there 
were no percolation, then the caviiy can only be 
accounted for bj negligence. That is to say, in 
making the drain the defendants did not put 
enough earth in to prevent a hole being caused 
there. So that, in that view of the case, there 
would be clear negligence for which they would 
be liable, and there would be no answer. If there 
were percolation, it was the defendants' duty to 
provide against it On the authority of the case 
referred to by Mr. Lilley, where, having the know- 
ledge or the means of acquiring that knowledge, 
if they did not take reasonable care to provide 
against injury which was likely to accrue, that 
would be neglect of duty. The defendants called 
witnesses who swore that the work was properly 
done so far as they were able to depose to the 
fact. There was proper ramming, and therefore 
it is believed the space was properly filled ; but 
nevertheless here is a large hole in which several 
cart-loads of earth have disappeared. It is 
attempted to explain that by saying that there was 
underground soakage which washed the soft soil 
into the stiffer soil lower down. They should have 



examined this soil to find out whether that was so 
or not, but they merely threw it out as a sugges- 
tion. If that was a good defence they should 
have shown conclusively that there was no doubt 
whatever about the ramming, so that the injury 
would have been attributable to percolation only, 
and could not by any possibility be attributed to 
bad ramming. My opinion is that the jury did 
not consider the evidence, or if they did, they did 
not come to a reasonable conclusion upon the 
evidence. I do not wish to say any more upon 
the subject because the case may go to a new 
trial, and it is not desirable now to discuss the 
evidence in detail. For the reasons I have given 

1 concur with Mr. Justice Cooper that there 
should be a new trial. 

Bbal, J. : I am of the same opinion. In this 
action it is incumbent on the plaintiff to prove 
negligence. The defendants have the care, con- 
struction, and management of roads, and the care, 
construction, and maintenance of drains and 
sewers. The road, where the accident happened, 
has been brought to its present level by first 
raising its surface with loose earth to a heigbt, 
variously stated at from 18 inches to 2 feet, and 
then placing 18 inches of macadam above that. 
A drain has been constructed through that by the 
defendants, and this accident occurred in conse- 
quence of a cavity existing in the formation of 
the road at the place where this drain was con- 
structed. That cavity was about 18 inches deep, 

2 feet wide, and extended several feet in length. 
At the place where the accident actually occurred, 
the surface crust between the cavity and travellers 
was something like 2 inches thick. A road con- 
structed in that way is necessarily a trap, and 
consequently the fact of the road being in that 
state is primd facie proof of negligence^ Then it 
becomes the duty of the defendants to rebut that 
charge of negligence. They attempted to do so 
in two ways. Eirst, they say that when they 
constructed the road it was not in a defective 
condition, and they did not leave it in a state 
which, under ordinary circumstances, would have 
brought it into that condition. In other words, 
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that they confitructed the dram in a proper and 
BubBtantial manner, according to the ideas of men 
engaged in that bueinesB. Secondly, that they 
had no means of discovering that the state of the 
road was such as it was at the time of the accident, 
and had no reason to suppose that any forces were 
at work which would bring about that state after 
they had properly constructed the road. They 
called several witnesses to prove that if you con- 
struct a drain and ram it piece by piece horizon- 
tally, it would be equivalent to ramming it 
vertically, and would be safe. Their case is that 
they did so construct the drain, and consequently, 
if the road was in the state it has been sworn to 
have been found in at the time of the accident, 
the change must have been brought about by some 
force of nature sufficient to remove the earth, and 
thus cause the cavity ; and that force they allege 
was the soakage water. They say that the soak- 
age of water did it. It is incumbent upon them, 
tiierefore, to show that they could not foresee and 
guard against this damage by soakage of water, 
by showing that there was a soakage, and that 
there was evidence of the taking away of the soil 
thereby, as pointed out by Mr. Justice Cooper, or 
to show conchisively that when they constructed 
the drain they left the road in an absolutely good 
condition. By "absolutely"' I mean so far as 
they were bound in the course of their duty. 
They called witnesses to show that by the terms 
of the contract it was the duty of the contractor 
to ram the earth, and argue that, apart from any 
evidence to the contrary, he would be presumed 
to have performed his duty. But when we find 
something that would not exist if he had done his 
duty, it rebuts that presumption. Then they call 
witnesses to show that the work was properly 
done. One of them rammed some five feet of it, 
and was about there the whole time — about six 
months. (Mr. 3aaley says : '^ twelve hours should 
have been enough to do all the work.") He only 
rammed 5 or 6 feet, and the process was to throw 
in the earth to the man in the drain. Other per- 
sons rammed the balance, and he believed it was 
done properly. This is all the evidence of the 



actual ramming. There is at once a defect in the 
proof that the whole tunnel was properly rammed, 
consequently, if we find the soil absent, the ques- 
tion is : are we to look for an unknown force of 
nature? Does the presumption that the men 
perform their duty well compel us to say or 
authorize a jury to find that there was some 
unknown force of nature at work rather than con- 
clude that they who did the work did not do it 
properly ? A man may be presumed to have per* 
formed his duty unless there is something to show 
thd contrary; but when something exists whicli 
could not exist if he had performed his duty, 
unless some unknown force of nature were at 
work, must it be presumed that there was an 
unknown force? If they had called witnesses 
to swear that the work was, in fact, done in 
a particular manner, and scientific witnesses to 
say that that was the proper course according to 
the knowledge of the age, the jury would be at 
liberty to believe them. But it appears to me 
that they fail in proving proper filling and ram- 
ming with that conclusiveness which would be 
necessary to enable the jury to arrive at a verdict 
for defendants by finding the defect to have arisen 
from some unknown force of nature. Assuming, 
however, that they did prove that sufficiently, 
what force do defendants say caused the defect ? 
Soakage; which their witnesses say was found 
from time to time in wet weather. But can this 
be called an unknown force ? Should not defen- 
dants have known of that ? Was it not within 
the knowledge of their officers ? Must not that 
knowledge be imputed to them ? Mr. Gktiley, in 
constructing a drain which was under their super- 
vision, within three hundred yards of the place, 
discovered it; and it caused the drain made by 
him to subside. Mr. Gailey was at work on his 
drain during the whole time the defendant cor^ 
poration appear to have been making the sewer, 
because he says in his evidence he was compelled 
to wait until the sewer came up to him, and when- 
ever rain came soakage appeared. Therefore it 
must be taken that they knew. The knowledge 
of the soakage must be imputed on the principle 
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laid down in the case cited at ihe bar and referred 
to bj Mr. Justice Chubb. What provision was 
made against soakage? One of their own wit- 
nesses says, if soakage were there, he should make 
some provision for it ; and another witness says, 
no provision was made. 80 that, if soakage caused 
the accident, and the defendants' contention that 
the earth was properly filled in and rammed is 
correct, then the defendants were guilty of negli- 
gence in not having taken some precautions to 
prevent the consequence of that soakage, for 
there is no evidence that they could not f orsee it. 
The evidence of all the witnesses is that, if the 
soakage were known, some precaution should have 
been taken, and from the evidence of one witness 
no precaution was taken. It appears to me that 
the defendants are on the horns of a dilemma 
They brought a witness who swore he rammed 
some of the earth, and if they had proved that all 
the earth was properly ranmied, and there was no 
evidence of soakage, I would say : ** Well, I find 
it hard to believe you, but the jury have chosen 
to believe you, and there is an end of it.'* My 
view of the matter is that they must have known 
of the soakage, and their defence is that soakage 
caused it If they had brought witnesses to show 
that the earth in the whole tunnel was rammed, 
and no evidence of soakage, the conclusion of the 
jury would not be disturbed. Perhaps it is better 
for me not to refer at greater length to the facts, 
because the case may be tried again. The defen- 
dants, by their own evidence, have shown that 
they took no precautions against the effect of 
soakage, and that, if the earth was properly 
rammed, the absence of such precautions caused 
the accident. For these reasons there should be 
a new trial. 

Solicitors for plaintiff : Lilley Sf O^SuUitan. 

Solicitors for defendants : Macpherson l[ Feea, 



Be ▲. 8. LSBLis Ajn> coicpAiTY, nrsoLTBirr. 
Bilh of Sale Act of 1891 (66 Vie,, No. 28), m. S, 
4, 6, 7, 10, 19— Bill of Sale executed before 
Aet — Defeaeanoe in eeparaie document — 
Begietraium — Foeneeeian. 



Leslie executed a bill of sale in favour of the Boyal Benk 
on 18th April, 1891, and at the same time another 
agreement containing a defeasance was executed. 
About the same time (the exact date being dispated) 
he wrote to the bank proposing certain modifications 
of the terms of the bill of sale and agreement, to 
which the bank agreed. The bank took possession of 
the chattels assigned by the bill of sale in December, 
1891, but Leslie remained on the premises as the 
bank's servant, and sales were effected with his 
knowledge till he committed an act of insolvency on 
May 2nd, 1802. He was adjudicated insolvent on 
May 21st. Between these two dates the bank sold 
the rest of the goods and retained the proceeds. 

On March 4th, 1892, copies of the bill of sale and agree- 
ment were filed in the Supreme Court, and an affidavit 
of the attesting witness was annexed to the two 
documents. 

The letter of Leslie and reply thereto (of disputed dates) 
were not registered, nor written on the same paper as 
the bill of sale. The agreement made at the same 
time as the bill of sale was not written, nor was any 
part of it written, on the same paper or parchment as 
the bill of sale. 

HM, by Harding, J., (1) that the bill of sale and agree- 
ment were executed on 18th April ; (2) that the letter 
of Leslie and the reply were not sent before the execu. 
tion of the bill of sale, that there was no consideration 
for them, and that they did not constitute a defeas- 
ance ; (3) that If the bill of sale and agreement were 
separate documents, they were registered in the only 
way possible ; (4) that as the registration was sufficient 
it was unnecessary to consider the effect of possession 
by the bank ; and (5) that a motion by the trustee to 
declare the bill of sale void should be dismissed with 
costs. 

Hdd, on appeal by Cooper, Chubb, and Real, JJ. 
(reversing the decision of Harding, J.), that the letter 
and reply were sent before the execution of the bill 
of sale and agreement, that these letters constituted 
a defeasance to the bill of sale, and not being regi- 
stered with the bill of sale, the registration was void; 
that the bill of sale and agreement were distinct and 
separate documents, not written on the same paper or 
parchment, and were not attached in any way prior 
to or at the time of registration ; that the bank had 
only a qualified ownership till 1st April, 1892 ; that 
the bill of sale became inoperative on that date ; that 
the bank was entitled to reduce Leslie's debt by the 
proceeds of the sale up to 2nd May ; that an enquiry 
should be directed as to the value of the goods sold 
after 2nd May, andbhould pay the trustee the amount 
of such value ; and that the bank should rank with 
other creditors as to the debt due on 2nd May. 

MonoK before Harding, J., on lath September, 

1892, for a declaration that a bill of sale, dated 

Idth April, 1891, executed by A. S. Leslie, an 

insokent, in f avont of the Boyal Bank of Queens- 
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land, Limited, had become and was inoperative 
and Toid as against the trustee in respect of the 
chattels comprised therein, as from 1st April, 
1892, and that it might be ordered that, in so far 
as the bank had not realised the chattels, the same 
might be delivered up by the bank to the trustee, 
and further, that in so far as the bank had realised 
on the chattels since 1st April, 1892, an inquiry 
might be directed as to such chattels and their 
value. 

ByrneSf S,0., and Shandy for the trustee ; Sir 
S. W. Griffith, Q.O., A,0,, and Macdonnell, for 
the Eoyal Bank. 

The facts appear from the judgment. 

Habding, J. : The facts in this case up to a 
certain point have been correctly stated by the 
Solicitor-Qeneral, and no variation has been sug- 
gested by the other side. As to the ones upon 
which there is a conflict of evidence, namely, 
whether the bill of sale and agreement were 
executed on April 18th, or whether the letter from 
Leslie to the bank, dated April 20th, formed a 
defeasance to the bill of sale, 1 find that the bill 
of sale and the agreement were executed on April 
18th, and that the letter was not sent nor answered 
before the execution of the bill of sale and the 
agreement. With these additions, the facts as 
stated by the Solicitor- General are uncontradicted, 
and it is therefore unnecessary for me to repeat 
them. There appears to me to be no necessity 
for the seal of the bank to the bill of sale and the 
agreement, so far as they constituted a bill of 
sale over Leslie's property to the bank. The 
bank had obtained a completely executed security 
by Leslie. In regard to Leslie's letter to the 
bank, it was sent after the bill of sale and agree- 
ment had been completed, and there was, therefore, 
no consideration for it. It in no wise affected the 
bill of sale further than that it showed a willing- 
ness on the part of the bank to afford all reason- 
able facilities to Leslie, the bank at the same time 
retaining its pound of flesh in the shape of the 
executed bill of mortgage. The sections of The 
Bills of Sale Act which apply to this case, 6, 7, 
and the proviso to section 19, are difficult of con- 



struction, but if the construction urged by the 
Solicitor- General is to be put upon them, then I 
will have to be satisfied that the Act intended to 
destroy a title good at the time at which it re- 
quired the registration of the bill of sale, notwith- 
standing that the mortgagee up to the last moment 
before the date on which registration was neces- 
sary, had an absolutely good title, but by reason 
of the disability- of the mortgagor it could not be 
put into the form of registration required by the 
Act. Section 7 provides that " every bill of sale 
exeeuted before the commencement of this Act 
must be registered as prescribed by this Act 
within three months after the commencement of 
this Act, unless it has already been registered 
under the enactments hereby repealed ; otherwise 
each biU of sale shall, at the expiration of three 
months after the commencement of this Act, 
become inoperative as to any chattels comprised 
in it, whether as between the parties to it, or aa 
against any other person." Under that clause 
bills of sale must be registered as prescribed, or 
become inoperative. Section 6, sub. 1, prescribes 
that "The bill of sale, with every schedule or 
inventory annexed to it, or referred to in it, or a 
true copy thereof, and of every attestation of the 
execution thereof, together with an affidavit truly 
stating the time of the execution of the bill of 
sale, and the residence and the occupation of the 
person making it ; or if it is made under, or in 
the execution of the process of a court of law, 
then the residence and occupation of the person 
against whom the process was issued, and also in 
either case stating the residence and occupation 
of every attesting witness to the bill of sale shall 
be filed in the registry." Subsection 2 provides 
that " if the bill of sale is made subject to any 
defeasance or condition, or declaration of trust 
not contained in the body of the bill of sale, such 
defeasance, condition, or declaration shall be 
deemed to be part of the bill of sale, and shall be 
written on the same paper or parchment before 
the registration, otherwise the registration shall 
be void." If, after the passing of the Act, a bill 
of sale is executed, it will be unsafe to have a bill 
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of sale and the def easance on two separate docu- 
ments, or, in other words, on two separate pieces 
of paper ; but such a thing aa that was not un- 
known, and not illegal before the passing of the 
Act, and a good title could have been obtained 
under such circumstances. Consequently, where, 
before the passing of the Act, a bill of sale was 
executed with the defeasance in a separate docu- 
ment, it becomes necessaiy either for the mort- 
gagee, before three months have expired, to obtain 
a new bill of sale from his mortgagor, or to register 
such as he has, or to allow the Act to say that it 
is such a bill of sale as cannot be registered, the 
consequence of its non-registration being for it to 
become inoperatire. I, however, think the mean- 
ing of the section is that, after the passing of the 
Act, all bills of sale with a defeasance must be on 
one paper — one connected body of matter. With 
regard to bills of sale and defeasance made before 
the passing of the Act, it is sufficient if the two 
are copied and filed together. I find that has 
been done in this case, and I think that the bill of 
sale and agreement, though they were separate 
documents, were registered in the only way they 
could have been registered, and I think they have 
been registered within the meaning of ss. 6 and 7. 
This is a sufficient decision for the upholding of 
the bill of sale as against the motion of the trustee 
made to-day. The Attorney- General has con- 
tended that there is no necessity for registration 
at all, but as I have ruled that the registration is 
sufficient, it is not necessary for me to decide that 
point now. The motion will be dismissed with costs. 

The trustee appealed from this decision, and 
the question then arose whether The Supreme 
Court Act ^i8d;? applied to appeals in insolvency, 
as the rules governing insolvency matters are 
different from those regulating the practice under 
The Judicature Act. The appeal was accordingly 
adjourned till the December Full Court, and came 
on for hearing before Cooper, Chubb, and 
Eeal, J J. 

Byrnes, S.&.<, and Shandy for the trustee; Sir 
S. W. Griffith, Q.a, A.G., Lilley, and Mac 
Donnelly for the lloyal Bank, respondents. 



Byrnes, S,Q. ; Section 6 of The Bills of Sale 
Act of 1891, enacts that, if a bill of sale is not 
registered in accordance with the Act, it becomes 
void and inoperative. There is another question 
purely of law. A bill of sale, bearing date 18th 
April, was executed — whether on the I8th or 20th 
did not matter. The evidence taken on the 
motion showed that the bill of sale was in the 
ordinary form of an instrument of that nature' 
but on the same date as the bill of sale was 
executed, a document of entirely different nature 
was executed. This latter document, which was 
a defeasance or condition, was executed between 
the same parties. The defeasance declared that, 
if certain things were done, practically that the 
bill of sale should become cancelled. It is sub- 
mitted that there can be no doubt that this was a 
defeasance or condition on the bill of sale, and it 
was a document entirely distinct from the biU of 
sale. My contention is that it must be a piece of 
paper attached and forming part of the same in- 
strument. In this case it was entirely distinct 
and different. Besides that defeasance there was 
also a letter written by the insolvent to the re- 
spondent bank on 20th April, 1891, which con- 
stituted a further condition to the bill of sale. 
This second defeasance was never registered. The 
letter was replied to by the bank on the same 
date. In the defeasance the bank agreed to keep 
this bill of sale secret. The defeasance was not 
written on the same piece of paper. It was 
stamped differently, and on different paper. The 
respondents contend that they were in possession, 
and that The Bills of Sale Act of 1891 does not 
affect their right of possession. As they kept the 
bill of sale secret they cannot escape from the 
operation of that Statute. The promissory notes 
given by the insolvent also constituted a defeas- 
ance, and they did not appear in the body of the 
instrument, nor were they on the same piece of 
paper. The registration was therefore defective. 
Ifewlove V. Shrewsbury, 21 Q,B.D., 41; Mills v. 
Oharlesworth, 25 Q.B.D , 421. The Act should 
be construed literally. Oounsell v. London and 
Westminster Loan Company, 19 Q.B.D., 512, 514, 
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616. In this case the defeasances were distinct 
documents, and only pinned to the bill of sale. 
The bill of sale should be declared void, so far as 
the goods and chattels covered are concerned, and 
judgment should be in terms of the motion. 

Sir S. W. Oriffith, Q.G., A.O.: The trustee 
does not stand in any better position than the 
debtor. He does not claim under The Insolvency 
Aet or the old Mercantile Acty which gave a 
better title to the trustee than to a debtor. Unless 
Leslie was entitled on April 1st to bring an action 
against the bank for the recovery of the goods in 
question, then the question arises — what were the 
respective rights of Leslie and the bank on April 
1st ? Was the insolvent entitled to recover this 
property on that date ? The bill of sale was good 
against the world during the month of March. 
The property belonged to the bank The bill of 
sale was properly executed. Otherwise bills of 
sale executed before the Act, and in which posses- 
sion had actually been taken and property disposed 
of, were voided, and the mortgagees of these ante- 
cedent bills of sale are entitled to recover the 
property. Booth v. Hutchinson^ 15 Eq. Ca., 80 ; 
Jack V. Kippiny, 9 Q.B.D , 113; Marples v. 
Hartley, 3 El. & EL, 610 ; Fiercy v. Humphries, 
17 L.T., 4(33 ; Brignall v. Cohen, 21 W.R., 26. 
The Act only applies to bills of sale unaccom- 
panied by possession. According to Lord Black- 
burn in Cookson v. Swire, 9 A p. Ga., 653, possession 
is equivalent to registration. [Real, J. : The 
Legislature has used new words, and we have to 
find out their meaning.] There is nothing in the 
Act to divest the mortgagee of his property and 
give it back to the mortgagor. There never has 
been any distinction between a bill of sale accom- 
panied by possession, and a bill of sale followed 
by possession. The construction should be reason- 
able. There is no authority for the proposition 
that where possession has been taken under a bill 
of sale the title can afterwards be impeached. 
The best title by common law is possession. The 
possession was lawful in its origination. As to 
whether legislation was retrospective in its action, 
Maxwell, 267, and in re Ashcroft, 19 Q B.D , 196, 



were cited. Titles acquired under the existing 
law are not disturbed by subsequent legislation, 
unless distinctly so stated. Fenton v. Blythe, 25 
Q.B.D , 417 ; Hickson v. Darlow, 23 Ch.D., 690, 
692. Leslie gave the bank a perfect title. [Beax, 
J. : The bank had possession of the goods tu 
which, under the existing law, they had a perfect 
title, but then the Legislature came in and limited 
the period which they were entitled to hold the 
goods. Parliament has declared in its wisdoiL 
that bills of sale shall be inoperative after the 
31st March unless there is registration, and then 
that there shall be registration at the end of 
twelve months, or that the bill of sale will then be 
inoperative. That may be perfectly absurd, but 
that is how it strikes me.] If that is so, we have 
no title at all. But it is contrary to aU rules of 
the Statutes, which the Legislature may be pre- 
sumed to know. As to the set-off, Eherle's Hotel 
Co. V. Jones, 18. Q.B.D., 459, was cited. As to 
the defeasance, it is only necessary to have the 
documents incorporated. Burdekin v. Potter, 1 
Dowl. (N.S.), 134. With regard to the letter 
written by Mr. Leslie, which it was contendei^ 
varied the bill of sale, the letter was fraught witL 
a considerable amount of suspicion. There wa« 
no record of it in the bank, and the extraordinary 
part of the matter was that it was addressed to 
the sub-manager, whereas all previous communi- 
cations had taken place through the manager. 
[Real, J. : There is evidence that the bank 
received a letter.] Mr. Justice Harding found 
that no consideration was given, and that the 
varying was, therefore, inoperative. Apart from 
that, however, it was manifest that there were 
serious suspicious circumstances connected with 
the letter. It was literally sprung on us at the 
trial. 

Byrnes, S.&., in reply: No set-off can exist in 
a case like this. If the bank set aside the bill of 
sale and relied upon the fact Leslie had given 
them possession of the goods, it might be a fraud- 
ulent preference. Ex parte Griffith, 23 Ch.D., 69. 
The respondents took possession under the biU of 
I sale. Their rights under it determined on April 
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1st if the registratioB was defective. They have 
no claim to the goods disposed of after April Ist. 

C.A.V. 
CooFKB, J. • This is an appeal from a decision 
of Mr. Justice Harding, pronounced on 18th 
Septemher last, on a motion bv the trustee in the 
insolvent estate of Leslie & Co , made under The 
Insolvency Act of 1674, for a declaration that a 
bill of sale given by Leslie to the Eoyal Bank of 
Queensland became inoperative aud void as against 
the said trustee, on 1st April last, by virtue of the 
provisions of The Sills of Sale Act of 189L and 
for an order directing certain relief claimed in 
consequence. In April, 1891, Leslie, who was a 
warehouseman, trading as Leslie & Co., being 
largely indebted to the Royal Bank and desiring 
further advances, executed two instruments, which 
have been called respectively the bill of sale and 
the agreement, to which the bank, through its 
manager, agreed. Leslie having made de&ult, 
the bank in December, 1891, entered into posses- 
sion of the chattels assigned by the bill of sale, 
and in February, 1892, painted out Leslie's name 
on the warehouse, and substituted that of " the 
Edward Street warehouse." Leslie, however, 
remained on the premises as the bank's servant, 
and sales were effected with his full knowledge 
and concurrence till he committed an act of 
insolvency on 2nd May. He was adjudicated 
insolvent on the 21st of the same month. Be- 
tween these dates the bank sold all that remained 
of the chattels, and retained the proceeds of the 
sale. Two questions present themselves for our 
determination in this case; the first — one of 
mixed law and fact — is whether the bill of sale 
was properly registered or not. There is unfor- 
tunately a dispute as to the facts on this point, 
and I am reluctantly compelled to differ from the 
view taken by the learned Judge in the Court 
below, who had the advantage of observing the 
demeanour of such witnesses as were examined 
orally before him. It was then contended that 
the bill of sale (exhibit 1) and the agreement 
(exhibit 2} were executed on 18th April, 1891, 
and that Leslie's letter to the bank (exhibit 10) 



and the'bank's reply (exhibit 11) were written on 
20th April ; and even if in terms they purported 
to modify the conditions of the two former docu- 
ments, they were without consideration and void» 
And it was disputed that the copy produced by 
Leslie (exhibit 10) was a true copy of his letter 
to the bank. A careful consideration of the 
documentary evidence, coupled with the fact that 
the bank's manager was never examined, leaves 
no doubt in my mind that the instruments, exhibits 
1 and 2, were not executed till 20th April, and 
after exhibit 10 was written and aoMwered by 
exhibit 11. Holding this view of the facts, I am 
of opinion that exhibit 10 contains conditions 
intended to modify the terms of exhibits 1 and 2, 
and that, consequently, it ought to have been 
registered. It is therefore unnecessary to decide 
whether exhibits 1 and 2 were written on the same 
paper, or form substantially one instrument. It 
follows that the bill of sale— the whole contract 
between the parties — was never registered. And 
the second question, one purely of law, now arises : 
What are the respective rights of the trustee and 
the bank as to the chattels comprised m the 
security P The answer depends upon the true 
construction of section 7 of The Bills of Sale Act 
of 1891, which declares that every bill of sale 
executed before the passing of the Act, and not 
registered under the old law, unless registered 
before 1st April in this year, '* becomes inopera- 
tive as to the chattels comprised in it, whether as 
between the parties to it, or as against any other 
person." The bill of sale was executed on 20th 
April, 1891, and was never registered because, 
although exhibits 1 and 2 were registered on 4th 
March, 1892, exhibits 10 and 11 were not. It 
was argued on behalf of the bank that, inasmuch 
as they had gone into possession by virtue of a 
subsisting bill of sale, their title to the goods 
became perfected as against all the world, and 
that neglect to register before 1st April could not, 
by making the security inoperative, divest the 
bank of their property and transfer it to the 
trustee of Leslie's estate. The fallacy in this 
reasoning seems to me to be the assumption that 
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taking poBsession by virtue of a bill of sale under 
the law as unaffected by the Act of 1891, conferred 
absolute ownership upon the grantee. I am of 
opinion that the grantee in possession had only a 
qualified ownership — an absolute right to sell 
until 1st April, and after that date a right to sell 
with the concurrence of the grantor so long as he 
continued under no legal disability to give his 
consent. At any time before sale the grantor 
could redeem the goods by paying the amount due 
upon them. When, however, he became insolvent, 
his capacity to consent to any disposition of the 
goods by the grantee passed from him by operation 
of law, and the grantee being in possession under 
an inoperative instrument, his title was extin- 
guished, and any dealing by him with the property 
afterwards became unlawful. Eegarding the law 
in this light, I am of opinion that the bank were 
entitled to reduce Leslie's debt by the proceeds of 
sales until Ist April, 1892, and after that by the 
proceeds of sales made with Leslie's concurrence 
until the act of insolvency in May. After 2nd 
May, I think all sales effected by the bank were 
wrongful as against the trustee, and that they are 
responsible to him for the true value of the goods 
at the time of sale. The order will therefore be : 
fieverse the judgment of Harding, J. ; declare 
that the bill of sale executed on 20th April, 1891, 
became inoperative on Ist April, 1892. That the 
bank are entitled to reduce Leslie's debt by the 
proceeds of all sales up to 2nd May. Direct an 
inquiry as to the true value of all goods sold after 
2nd May, and order that the bank pay to the 
trustee the amount of such value. As to the debt 
due to the bank on the 2nd May, they are to rank 
with the other creditors of the estate. 

CHi7fiB, J., said: After reviewing the facts, 
upon the evidence before him, Mr. Justice 
Harding came to the following conclusions: — 
1. That the bill of sale and agreement bearing the 
same date, Nos. 1 and 2, were executed on 18th 
April. 2. That the letter, No. 10, was not sent 
or answered by No. 11 before the execution of 
Nos. 1 and 2 ; that there was no consideration for 

1 



a defeasance to Nos. 1 and 2. 8. If Nos. 1 and 2 
are separate documents, they were registered in 
the only way they could be, and in His Honour's 
opinion, within the meaning of sections 6 and 7 of 
The Bills of Sale Act of 189L The case tiiuB 
made raises the question of the true construction 
of the recent Statute affecting bills of sale, and, 
in particular, as regards bills of sale executed 
before the commencement of the Act, and not 
registered before Ist April, 1892, where the 
grantee has before that date taken possession of 
the chattels. The question is one of general im- 
portance. If His Honour's findings upon the 
facts are undisturbed, and he has correctly inter- 
preted the Statute, cadit quaiiio, the appellant's 
case fails. The first question then for our con- 
sideration is whether we ought, assuming that we 
take a view different from that of His Honour of 
the evidence, to interfere with his findings. That 
we have power to do so cannot be doubted. As a 
general rule the Court of Appeal will be slow to 
interfere with the findings of the Judge below on 
questions of fact, more especially where, as in 
this case, he has had (what we have not) the 
opportunity of hearing the witnesses, always a 
great assistance in arriving at the truth. But it 
appears to me that, if we can form a clear opinion 
from materials not reasonably open to doubt, it is 
our duty, if we differ from the learned Judge on 
the facts, to give effect to our opinion. I have 
come, upon what appears to me to be dear, cogent, 
and convincing evidence, to the conclusion that 
the true date of the bill of sale was the 20th and 
Aot the 18th of April, and that the letters (Nos. \ 
10 and 11) were respectively sent and received \ 
hefore the execution of the bill of sale. To my 
mind the entries in Mr. Naylor's diary and the 
context of the letters are conclusive as to the 
date of execution. On the ground, therefore, of 
untrue date, the bill of sale is, in my opinion, void, 
for want of compliance with the provisions of 
sections 6 and 7 of the Act. Again, if the letters 
Nos. 10 and 11 constitute a defeasance or condi- 
tion to the bill of sale, then, not being contained 
Nos. 10 and 11, and that they did not constitutel in the body of the instrument, nor written on the. 
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same paper before registration, or at all, and not 
having been registered, then the bill of sale is 
Toid on this ground (Coumell ▼. London and 
Westminnter Loan and Discount Company, 25, 
Q.B.D. (C.A.), 512). I think that Nos. 10 and 
11 do amount to a condition. No 10 refers to 
the agreement (No. 2), which must be construed 
either as part of the bill of sale, or as a defeasance 
or condition to it, and it (No. 10), in paragraph 
four in particular, makes an alteration in the time 
as regards oTordue bills, the subject of the agree- 
ment (No 2) upon the non-performance of which 
depended the right to enforce the bill of sale. In 
my opinion, therefore, the bill of sale is void on 
this ground. I think also that the agreement 
(No. 2) admittedly not contained in the body of 
the bill of sale, and admittedly a document written 
on different paper, kept apart, stamped as a 
separate document, and registered as an *' agree- 
ment or condition,*' is a defeasance or conditiou 
to the bill of sale, and that it was not written on 
the same paper before the registration within the 
meaning of the Statute. Both in the affidavit of 
execution and in the registration receipt it is 
called a ''condition," one of the terms used in 
section 6. " Written on the same paper,'* in my 
opinion, means not literally written or endorsed 
upon the same instrument, although that, if 
possible, would be the strict and best compliance 
with tlie Statute, but written on paper practically 
attached to the original bill of sale before the 
registration {Burdekin v. Potter, 1 Dowl., N.S., 
134). It is, perhaps, just possible that, by a very 
liberal stretching of the evidence, the bill of sale 
and agreement No. 2 might be held to be in sub- 
stance but one instrument, that together they 
constitute the bill of sale. I decline, however, to 
adopt that view in order to bring the documents 
within the protection of the very stringent clauses 
of an Act passed to prevent the very mischief 
which the parties intended to create here, namely, 
a secret bill of sale. Consequently the bill of 
sale is, in my opinion, void on this ground also. 
This being my view of the case, it follows that the 
registration being void, the appellant is entitled to 



succeed unless it can be maintained that the 
possession of the chattels by the bank on 31st 
March, 1892, rendered registration unnecessary, 
or in other words, that the bank had, as was con- 
tended, by reason of such possession, a good title 
against a]l the world. Now, by the 7th section of 
The Bills of Sale Act of 1891, it is enacted that 
'' every bill of sale executed before the commence- 
ment of this Act must be registered, iis prescribed 
by this Act, within three months after the com- 
mencement of this Act, unless it has then already 
been registered under the enactments hereby 
repealed ; otherwise such bill of sale shall, at the 
expiration of three months after the commence* 
ment of this Act, become inoperative as to any 
chattels comprised in it, whether as between the 
parties to it, or as against any other person. Un- 
til such registration the bill of sale shall have the 
same efEect as to any chattels comprised in it as if 
this Act had not been passed, and no greater 
effect." By the 8th section '' the registration of 
a bill of sale, whether it was executed before or 
after the commencement of this Act, must be 
renewed once at least in every twelve months, 
and if a period of twelve months elapses from the 
registration or renewed registration of a bill of 
sale without a renewal or further renewal, as the 
case may be, the bill of sale shall, except as here- 
inafter provided (the exception does not affect 
this case), become inoperative as to the chattels 
comprised in it, whether as between the parties to 
it or as against any other person." The com- 
mencement of the Act was 1st January, 1892, 
consequently, if registration was necessary to the 
bank's title, the bill of sale, not having been pre- 
viously registered, should have been duly registered 
before 1st April, 1892. . Now it is clear, and it 
was conceded in the argument by the counsel for 
the appellant, that the title of the bank was good 
against all the world up to and including Slst 
March, 1892, and if the bank had realised the 
security on that day at latest, the trustee would 
have had no claim. The bank was in possession, 
there had been no execution levied, and no act of 
insolvency was committed until 2nd May, conse- 
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quentlj tliere was no one to dispute the bank's 
title or possession. But not having realised the 
security, but holding the chattels in specie, what 
was the position of the bank on Ist April, 1892 ? 
The case was put in this way : The bill of sale 
gave title on 18th April, 1891. It assigned the 
property to the bank. The property passed to 
the bank by the deed on that date. The deed 
gave a right to take possession. When the bank 
took possession in December, 1891, it had property 
and possession. It had a good title at common 
law on Slst March, 1892, by possession. The 
bank was in the position of a pledgee at common 
law of the goods. The bank having perfected its 
title by taking possession, the bill of sale was 
functum officio — at an end— and no registration 
was necessary. The bank's title being lawful in 
origin, the trustee, standing in the insolvent's 
shoes, and having no higher right or better title 
than the insolvent, the insolvent could not have 
sued, neither could the trustee sue the bank except 
for redemption, which he could, of course, only 
get upon payment of the money due on the 
security. This was the argument. For this 
position the following cases on the question of 
possession were cited: — Marples v. Hartley^ 3 
E. & E., 610; Fiercy v. Humphries, 17 L.T., 
463 ; Brtgnall v. Cohen, 21 W.H., 25 ; Cookson 
v. Swire, 9 App. Ca., 653. Now, can the bank 
support the possession on the footing of a pledge? 
What is A pledge ? It is a voluntary deposit of 
chattels by way of security. There must be an 
actual transfer of possession. No writing is 
necessary to create a pledge, but you may have a 
writing containing the terms on which the pledge 
is to be held. The possession is the pledgee's 
title. In the case of a bill of sale the title is by 
the instrument, whether the grantee has possession 
or not (Ux parte Parsons, L.K. 16, Q.B.D., 532). 
Is there here, as was said in that case, "any 
separate and independent transaction giving the 
bank the right to the possession of the goods " 
outside the bill of sale ? Was there any pledge 
or any title to the chattels given apart from the 
instrument? First of all there is the bill of sale. 



Its existence is inconsistent with a ])ledge of the 
same chattels. Then it is stipulated that posses- 
sion is not to be taken till default. None wa« 
taken till eight months after the bill of sale was 
given. Then it was taken adversely to the grantor. 
Then Mr. Macintosh says that when the bank took 
possession and afterwards sold, it did so '* under 
the powers contained in the bill of sale." In my 
opinion there was no pledge, and the bank can 
only defend its possession by reference to the bill 
of sale, and if the bill of sale is void, the possession 
under it gives no title and is of no avail against 
the trustee (Netolove v. Shrewsbury, 21 Q.B.D., 
41; JEa parte Hubbard, 17 Q.B.D., 690; MilU v. 
Charlesworth, 26 Q.B.D., 421 ; Morris v. Delohel 
Flipo, 1892, 2 Ch., 352). The Attorney-General 
contended that to hold that the bill of sale is void 
ab initio, in respect to the property in the bank's 
hands on 1st April, 1892, would produce a mani- 
fest injustice. That instead of the bill of sale 
becoming inoperative, it would be very operative 
indeed, as upon this construction the instrument 
would operate to revest the chattels in the grantor. 
If the argument of the Attorney- General is right, 
that in the case of a bill of sale executed after the 
commencement of the Act, and registered, no 
renewal of registration is necessary, if possession 
has been taken before the twelve months have 
expired — if this is so, it is apparent that the object 
of section 9 would be defeated, which requires on 
every renewal of registration the filing of an affi- 
davit stating the amount then due on the security. 
'And, once in possession, the bill of sale may bj 
force of the possession be kept alive for any 
indefinite period, the grantee not being compelled 
to sell, and the grantor and creditors could only 
know by an expensive suit, perhaps, how much 
was really owing on the security. The intention 
of Parliament was certainly to strike at secret bills 
jof sale. If, therefore, possession without registra- 
tion, or renewal of registration conferred a good 
title, the whole object of the Act would be defeated. 
It is sufficient to say that the Legislature has said 
no such thing. Here Parliament has said if cer- 
tain things are not done the bill of sale is to 
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become inoperative between the parties to it as 
well as against any other person. The words are 
plain enough and wide enough to mean, and I 
think they do clearly mean, that in default of due 
registration, the title of the grantee to the chattels 
comprised in— that is covered by— the bill of sale, 
and which are in his hands, possession, or control, 
at the expiration of the time allowed for registra- 
tion, is completely gone. Consequently on Ist 
April, 1892, Leslie would have been entitled in an 
action of detention against the bank to recover the 
chattels in specie — EberWs Hotel and Restaurant 
Company v. Jonag, 18 Q.B.D., 459. The property 
in the chattels aud that right of action passed to 
the trustee, and vested in him on 2nd May, and 
as the bank sold the chattels after the trustee's 
title had accrued, the bank is liable to the trustee 
for their conversion. The bank is clearly liable to 
pay the value of the chattels on 2ud May. With 
respect to the chattels, if any, sold between 1st 
April and 2nd May, I think the bank is entitled 
to retain the proceeds thereof, and to apply the 
net receipts in reduction of the debt. I come to 
this conclusion because under the agreement of 
8th February, 1892, the business was carried on 
from that date as a going concern by Leslie, with 
the assent and under the supervision of the bank, 
and on its account. All money received by the 
bank under tl^is arrangement would be money 
received to the use of Leslie, and a simple debt 
due to Leslie, against which the bank, under sec- 
tion 150 of The Insolvency Act, is entitled to 
set off Leslie's debt due to the bank, the debts 
being mutual. The expenses of carrying on the 
business during that time must be charged against 
the receipts, and that is why I say that the bank 
should not be compelled to give credit in account 
for more than the net proceeds. The correct 
amount can, if necessary, be ascertained on inquiry. 
For these reasons I think the appeal must be 
allowed, and with costs, including the costs of the 
motion in the Court below. 

REA.L, J. : In this case the appellants' claim is 
founded on an alleged want of registration of the 
bill of sale under the provisions of The Bills of 



Sale Act of 1891. It is conceded on their part 
that, if registered, it is valid against the trustee. 
The respondents, however, also contend that 
possession of the goods comprised in the bill of 
sale by the grantee, before and on April 1st, and 
thenceforward to the insolvency of the grantor,* 
renders registration under the Act unnecessary to 
the validity of , the grantor's title to such goods. 
The first question for consideration is whether the 
bill of sale was duly registered. The undisputed 
facts in connection with registration are that, on 
4th March, 1892, copies of the bill of sale and 
agreement (exhibits 1 and 2) were filed in the 
proper registry for the registering of bills of sale ; 
that when they were so filed an affiaavit was filed 
stating that the time of the execution was 18th 
April, 1891 ; that the letter from Leslie, dated 
20th April, and the reply thereto, were not 
registered ; that the promissory notes were given 
as provided by the agreement (exhibit 2), but they 
were not, nor were copies of them, registered ; that 
the letters of 20th April were written, sent, and 
received on 20th April ; that these letters were not 
written on the same paper or parchment as the 
bill of sale ; that the paper on which the agreement 
(exhibit No. 1) was written was not, nor was any 
part of it, at any time before registration, on the 
same paper as the bill of sale was written. Under 
subsection 2 of sec. 6 of The Act of 1891, which 
is a re-enactment of the substance of a section of 
The Mercantile Act, if a bill of sale is made sub- 
ject to a defeasance not contained or written 
therein, and not registered, the bill of sale is void. 
Even a verbal agreement, if made before the 
execution of the bill of sale, has been held to be a 
defeasance, and has resulted in a bill of sale being 
held void — Ex parte Sautham, 17 Eq. Ca, 678. 
It is therefore necessary in this case to ascertain 
whether the letters from and to Leslie on 20th 
April were written, sent, and received before the 
bill of sale was executed. Exhibits 1 and 2 are 
deeds. It was conceded by respondents' counsel 
that, as such, their execution is to be ascertained 
by the time of their delivery, and not the time of 
signing. The evidence of A. S. Leslie is that 
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exhibits 1 and 2 were signed and executed after 
he had received exhibit 11 in answer to exhibit 
10, which was sent on Monday the 20th. The 
wording of exhibit 10 is consistent only with its 
having been w^ritten before the execution of 
exhibits 1 and 2 (see 1st and 2nd paragraphs of 
exhibit 10). The answer, exhibit 11, comes from 
respondents' manager, is dated April 20th, and 
takes no exception to the statement. Naylor's 
diary contains the entries dated the L8th and 20th 
April. In reading these entries it is admitted that 
** blank" is to be read Leslie. They are as 
follows : — On the 18th Leslie requested time to 
consider the documents, and on 20th that he 
entered that he attended with the manager at 
Leslie's place, when further objections were 
raised, answered, and the matter ultimately com- 
pleted. The oral evidence of Naylor is that Leslie, 
having signed the documents on 18th April, 
refused to deliver them until he had read and 
examined them, and that he did not deliver them 
until April 20th. The evidence of Leslie, the 
documents I have mentioned, and the evidence of 
Charles Naylor, were the whole evidence as to 
the execution; and although the evidence of 
Naylor is inconsistent with part of the evidence 
of Leslie, with the entry in his own diary, and 
with the inference that would be drawn from the 
contents of exhibits 10 and 11, yet on the question 
of delivery of the deeds, exhibits 1 and 2, he sub- 
stantially agrees with Leslie. When a judge 
conies to a conclusion of fact on (Bvidence of such 
a nature that he, in consequence of its being taken 
/before him, would be in a better position than 
f ourselves to arrive at a just conclusion, we ought 
not to review his decision. But in all cases the 
Court of Appeal must look at the evidence, see 
its nature, and how far, if at all, there is a conflict ; 
and I, on an examination of the evidence, feel 
reluctantly compelled to differ from His Honour, 
not only as to the time of execution of exhibits 1 
and 2, considered as deeds, but even as to the date 
on which they were signed. I am satisfied that, 
although dated the 18th, they were not executed 
or even signed till Monday the 20th, and after the 



letters, exhibits 10 and 11, were sent and received. 
If not a defeasance to exhibit 1, they certainly are 
a condition to which it was made subject, and, 
therefore, I am of opinion that, not being 
registered, the registration of the bill of sale is 
void. Subsection 1 of sec. 6 of The BilU of Sale 
Act of 1691 provides that, together with bill of 
sale, there shall be filed in the Begistry an affidam 
truly stating, amongst other things, the time of 
the execution of the bill of sale. The finding m 
to the date upon which exhibits 1 and 2 were 
executed necessarily involves the finding that the 
affidavit filed with the bill of sale does not truly 
state the time of execution. I think it right to 
say that I am satisfied that the misstatement was 
made bond fide and without fraud, although the 
view we take of the facts connected with exhibits 
10 and 11, and of the legal effect of these docu- 
ments, renders it unnecessary to consider whether 
such an error under such circumstances would 
render the registration invalid. I agree with the 
judge that exhibits 1 and 2, if separate documents. { 
were registered in the only way they could b& 1 
I am, however, satisfied that they are separate 
documents. They purport so to be, they are 
separately executed, each refers to the other as a 
separate document, and there is nothing in the 
references contained in exhibit 1 which would not 
equally apply to any other agreement made 
between the same parties on that day to secure 
the debt due from the grantor to the grantee. 
In like manner there is nothing in exhibit :£ as to 
a bill of sale which would not equally apply to j 
any bill of sale made on the same day by the 
same grantor and the same grantee of any pro- 
perty whatever. It is true that the affidavit filed 
with the copy registered shows that they relate 
the one to the other, and this has also been 
shown by other evidence. But in my opinion sub- j 
section 2 of section 6 is imperative, and the de- 
feasance must be contained in the body of the 
bill of sale, that is, evidenced by one and the same 
execution, or at least so connected by intrinsic i 
evidence that they form oiily one and the same 
instrument. The defeasance must, before registra- 
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tion, be, in fact, written on the same paper or 
parchment a8 the bill of sale. It will not do 
merely to hare the registered oopies written on 
the same paper or parchment ; and, however made, 
a meaning may constructively be given to the 
words "the same paper or parchment." 1 am of 
opinion that it cannot be extended to mean the 
paper on which these two documents were at the 
time of registration. For the reasons given I 
have come to the conclusion that the bill of sale 
was not duly registered on or before the Ist of 
April, 1892, or at any time. But it was contended 
that possession being taken under a bill of sale of 
this nature it became spent and satisfied, functus 
officio^ and that, therefore, registration was un- 
necessary, and that the goods were no longer 
comprised in it within the meaning of section 7 of 
The BilU of Sale Act of 1891. This certainly 
was to my mind a startling proposition; no person 
has ever, before the passing of The Act of 1891, 
suggested that a bill of sale given as a security 
for the payment of money was fuitetus officio, 
whilst there was still property transferred by it 
in possession of the grantee, and held by him as 
security only. The invariable practice of all per- 
sons holding under a bill of sale, up to and includ- 
ing the sale of the property so held, has been that 
the grantee in possession is said to act under the 
powers given in the bill of sale. Indeed, a mere 
conveyance of all the property, not expressly 
stated to have been under and by virtue of the 
powers contained in the bill of sale, might give 
rise to great difficulty, and might be held to 
transfer the interest of the mortgagee only, leav- 
ing the chattels still subject to redemption. The 
case cited in support of the proposition was Oook- 
son V. 9wire, 9 App. Ca , 653, but the facts in 
that case were such as clearly terminated the 
transaction between the grantor and the grantee 
of the goods so far as related to the goods. The 
grantee had tak^n possession and sold all the 
goods comprised in the bill of sale, and had no 
property in any goods under it, but had, or should 
be taken to have had, the proceeds of the sale. 
This case cited is, no doubt, an authority that. 



as to all goods sold by the respondents before 
the Ist of April, this bill of sale is functam officio, 
and they were no longer comprised in it ; but, as 
to the goods not sold, they were in the possession 
of the bank only as a security. The title to them 
depended on the bill of sale, and they were still 
comprised in the bill of sale. It was further con- 
tended that being in possession of the chattels 
comprised in the bill of sale was sufficient in some 
way to change the nature of the bill of sale. The 
contract passes the property mentioned in a bill 
of sale, and not the possession. Does the instru- 
ment express the contract by which the property 
passed, is always the great test whether or not the 
instrument is a bill of sale. See MilU v. Charles- 
worth, 1892, A.C. {per Lord Halsbury) 239; 
Newlove v. Shrewsbury, 21 Q.B.D., 41 ; Morris v. 
Delobel Flipo, 2 Ch. (1892), 356. ]*osseBsion taken 
under that, which Amounts to a bill of sale, does 
not convert it into mere evidence of the terms 
upon which the property is held, and the posses- 
sion into a pledge. See Mills v. Oharlesworth, 25 
Q.B.D., 421. That case, as has been stated, was 
overruled, but on the ground that the instrument 
was not a bill of sale. If a bill of sale, the law 
laid down by the judges on appeal was not 
questioned — See also Newlove v. Shrewsbury, 21 
Q.B.D., 44 (prr Lord Esher). The bill of sale 
when executed was at common law valid and 
effectual to pass all property comprised therein. 
The property passes by virtue of the contract, but 
for reasons which are fully discussed in Cookson 
V. Swire, 9 App. Ca. (per Lord Blackburn), 664, 
it was thought necessary to limit the operation of 
bills of sale in certain cases ; and section 21 of our 
Act, copied in substance from the English Act of 
1854, provides that, when not registered within 
thirty days, a bill of sale shall, if the goods con- 
tinue in the apparent possession of the grantor, 
be void against certain persons. Under that Act 
for the thirty days the common law effect of the 
bill of sale was not interfered with ; it passed the 
whole property in the goods as against all persons 
—Marples v. Hartley, 3 E. A B., 610 ; Brignall 
V. Cohen, 21 W.R, 25. These cases show that. 
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even after the passing of The Mercantile Act, 
upon the execution of the bill of sale it had the 
effect as at coimnnn law, but at the expiration of 
thirty days (in England twenty-one), without 
registration, it became void— in other words, in- 
operative — against certain persons in respect of 
such chattels as continued in the apparent posses- 
sion of the grantor. A bill of sale executed the 
day before The BilU of Sale Act of 1891 came 
into operation would, for thirty days, have full 
effect as at common law, and, without registration 
or possession, give to the grantee during the thirty 
days, as against all the world, the property in the 
goods. At the expiration of thirty days it would, 
by virtue of sec. 21 of The Mercantile Act, as 
against certain persons mentioned in sec. 21, 
become void to all chattels comprised therein 
which remained in the apparent possession of the 
grantor ; but as against all other persons it would, 
in respect of these chattels, have the same effect 
as at common law, and in respect of all other 
chattels it would, as against all persons, have the 
same effect as at common law ; and that would be 
its effect till the Ist day of April, 1892, when, if 
unregistered, it would be affected by section 7 of 
The Act of 1891, and become inoperative as to all 
chattels comprised therein, whether as between 
the parties thereto or any other persons. In fact, 
it would be placed in the same position, with 
respect to chattels at that date comprised therein, 
as if it were an instrument executed since the 
passing of the Act, and not registered. But it 
has been contended for respondents that such a 
meaning ought not to be given to the word in- 
operative, as that would have the effect of revesting 
the property in the original grantor, which, up to 
the Ist of April, was vested in the grantee. No 
doubt that is the effect of such an interpretation, 
and that, to a certain extent, and in favour of 
certain persons, has always been held to be the 
effect of non-compliance with provisions as to 
registration under The Mercantile Act, and to the 
fiill extent has been held to be the effect of non- 
renewal of registration in England. It was con- 
tended the word used in the English Statutes and 



our Mercantile Act is "void," and that •'inopera- 
tive *' should not be so construed ; and that, whiUt 
a Statute declaring an instrument void might be 
interpreted as revesting the property compri8d 
therein, a Statute declaring the instrument in- 
operative should not, as to give it that efiect 
would make it operative. I am unable to follo¥ 
the reasoning — the instrument in the one csae 
being void, and in the other of no effect. It vm 
to me to leave the property of the goods in^ 
person who, if the instrument had never beea 
executed, or the contract contained therein nerer 
made, would be entitled to the property. Still 
less can I follow the argument that the word 
" inoperative '* of section 7 should be read as if. 
after and following upon the words <u>mprised in 
it, there were inserted the words ** not then in 
possession of the grantee." What is the meaning 
of the words in sec. 7 '* shall become inoperatiTe 
as to any chattels comprised therein, whether w 
between the parties to it, or as against any other 
person."? The form of expression in thia Statute 
has been altered from that used in The Mereanttk 
Act, which avoided the instrument only in respect 
of property in the grantee*s possession, and all 
limitations as to persons against whom the non- 
registration renders a bill of sale inoperative ha« 
been omitted. The words themselves are, to my 
mind, sufficiently clear to require us to interpret 
them. They seem to me plain and unambiguous^ 
and to have this effect : — ^that the property com- 
prised in the bill of sale on the Ist of April, 1892, 
in default of registration, vests in the person who 
would have been then entitled thereto if the biii 
of sale had never been executed. In other words, 
the bill of sale, with respect to chattels comprised 
therein on the first day of April, if not then 
registered, was of no effect, in the very words of 
sec. 4 as to a bill of sale executed after the Act, 
which was to have no effect unless and until 
registration. So after the 1st of April, 1892, » 
bill of sale executed before the Act was to have 
no effect unless registered. This introduced no 
new principle into the law. The old JBilh of Sale 
Act contained, as I have pointed out, a provision 
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of a like nature, differing onlj in extent. For the 
reasons given I hold the bill of sale inoperative 
and void as against the trustee, and I agree with 
the judgment pronounced by mj brother judges 
in all respects. Being, for the reasons given, 
satisfied that the bill of sale was not duly 
registered, and that want of such registration 
renders it inoperative and void as against the 
trustee, the onlj question remaining is the rights 
of the bank with reference to the set-off. The 
difficulty to my mind is whether the bank is en- 
titled to set-off, or whether the trustee is entitled 
to recover the value of the goods. It seems to 
me that the bank is entitled to hold all they 
received as the trustees of the sales between Ist 
April and the insolvency, and are bound only to 
give credit to Leslie & Co. for the net proceeds 
resulting from the sale of the goods. As to the 
balance, they will have the right to rank as 
ordinary creditors. For these reasons I concur 
with the judgment of my brother Cooper. 

Solicitor for trustee : A, J, Thynne. 

Solicitors for Eoyal Bank: Ohambern, Bruce ^' 
MeNah. 



EASTWOOD V, BODSOK. 



Local Oovemmeni Act of 1876 (42 Vfc, No, 8), 
M. 232, 238, 279'-Loan from permma other 
than a bank — Binding council to repay, 

E. brought an action against P., a member oi the cor- 
poration of Monnt Morgan, for having borrowed for 
municipal purposes a sum of money from a person not 
a banker. The action was tried before Lilley, C.J., 
and a jury, at Rockhampton. The jury found for 
the defendant, and judgment was entensd accordingly. 
Documentary evidence showed the council were wil- 
ling to borrow the money. The money was paid to 
the defendant, and he paid It into the council's 
accoimt. 

ffeld, without considering whether an appeal would lie in 
a penal action of this kind, that, though the verdict 
was against the wei^t of evidence, yet there was 
evidence to go to the jury, and as there was no 
evidence purporting to bind the municipality to repay, 
the appeal must be dismissed. 

Appbax from a decision of Lilley, C.J., and a 

jury, at Bockhampton. The plaintiff claimed 

£100 by way of penalty from the defendant, a 



member of the municipal corporation of Mount 
Morgan, for having borrowed, or attempted to 
borrow, money for municipal purposes from a 
person who was not a banker, and attempting to 
bind the municipality by the transaction. 

Dickson, and MacDonnell, for the plaintiff. 

Feez^ and Lukin, for defendant. 

Feet raised the preliminary objection that there 
was no appeal. The action was penal. There is 
no pretence of misdirection or mistake in law. 
Ghitty*9 Fraetice, I4th e4ition, 748, and the cases 
there cited. 

Dickson I The penalty should be regarded as 
liquidated damages. Plaintiff was an aggrieved 
person, and the practice is the same as in other 
actions. Sections 232„ 238, 279 of The Local 
Government Act of 1878 were referred to. The 
evidence, which was documentary, was overwhelm- 
ing. There was no doubt the money would be 
borrowed. The defendant actually got the money 
and paid it into the account of the municipality. 
[Chttbb, J. : The question here is not the borrow- 
ing, but the binding to pay back. Seal, J. : I 
could pay £100 into the credit of the municipal 
council to-morrow, and there would be no obliga- 
tion on their part to repay it. Unquestionably 
the council were willing to borrow, and get them- 
selves into the penalty, but very fortunately for 
them they could not get any one to lend. There 
is evidence which warranted the jury in arriving 
at the conclusion they did. It might have been 
perjury, of course, but then you could have pro- 
secuted for the perjury.] The defendant actually 
got the money, and paid it into their own account. 

Bbal, J.: And he may have expected the 
council would have passed a motion giving him 
£100 for his services. 

Chubb, J. : But where is the attempting to 
bind? 

CoopSB, J. : There is no doubt that the motion 
is properly worded, but there is no doubt that, 
although the verdict was against the weight of 
evidence, there was also evidence to go to the 
jury. If we thought there was any hope of your 
succeeding we would give you leave to amend, but 
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we do not tlimk there is. The motion, apart from 
the technical objection, is dismissed with costs. 
Chubb, and Beal, JJ., concurred. 

Solicitors for plaintiff : Swanwiek ^ Gotham. 

Solicitors for defendant : Bernays !f O»horne, 



IK CHAMB1CR8. 



Haxdiko, J. 



8th August, 1892. 



TBSVCHABD 9. HOOKBIDOR. 

Odrnishee Order— 0, XLI, r. 19— Death of 
judgment debtor. 

Where a judgment debtor diee, and no probate or letters 
of adminiitration have been granted, the Court will 
not make a garouhee order against a debtor to the 
estate of the deceased judgment debtor. If probate 
had been granted, notice of the application must be 
given to the executor. 

Application for a garnishee order absolute. 

Bymety S.O.^ for execution creditor, moyed 
absolute a garnishee order nisi. The judgment 
debtor was dead, and some of the money had been 
collected by his solicitors since his death. The 
order nisi was obtained after his death. O. XLI, 
p. 19; In re Shephard, 48 Ch.D., 181; and Fel- 
lows T. Thornton, 14 Q.B.D., 385, were cited. 

O* Sullivan for garnishee, contra. 

Habdiko, J. : On the death of a judgment 
debtor no proceedings can be taken against his 
estate without some preyious application to the 
Court. If probate or administration has been 
taken out, the Court would require notice to be 
given to the executor or administrator. If no 
probate or administration has been granted, the 
Court will do nothing. Let the order nisi be 
discharged with costs against the judgment 
creditor, to be paid to the garnishee. 

Solicitor for plaintiff : Leeper. 

Solicitors for garnishee; Lilley ^ O* Sullivan. 



HiBDoro, J. : 17th October, 1892. 

Be pracELL. 
Last examination — Insolvency Act of 1674 f38 
Vie., No. S), s. i«, r. 81. 
An insolvent's right to apply to fix a day for his last 
examination does not ariae nntil the trustee hat 
omitted to do so, and he has one month for that 
pnrpoee. 

AppLiCATioir to fix date of last examination nf 
an insolTont who had been adjudicated on 22nd 
September, 1892. 

HABonro, J., referred to section 164 and mle 
81 under The Insolvency Act, and dismissed the 
application, holding that the insolvent's pigfat to 
apply for the appointment of a day for him to 
pass his last examinaiion does not arise until the 
trustee's omission to do so, and for that purpose 
the trustee has one month. 

Solicitor for insolrent : fFinter, 



Habdiitg-, J. 



25th October, 1892. 



Ee W. H. SHKBHAK. 

Practice — Bemoval of documents — O. LVIIIm, 
r,l. 
On an application to remove docnments produced by a 
witness in an examination in Court, an affidavit 
shonld be made by the applicant stating the ciream- 
stances, or by some person with knowledge of the 
facts. 

AppLiCATioir for leave to take out of Court 
certain documents produced by A. Cohen upon 
his examination as a witness in the estate of the 
insolvent, on 4ith December, 1891. 

Osborne^ for Cohen, applied as above, and 
referred to O. LVIIIa, r. 1. 

McNish (Roberts Sf Boberts), for the trastee, 
consented. 

Harding, J. : I think there should be an affi- 
davit fully stating the circumstances and what has 
been done. This affidavit should be made by the 
applicant personally. If not, it should be made 
by some responsible person acquainted of his 
own knowledge with the facts, and should disclose 
the reason why the applicant is unable personally 
to depose. 

Solicitors for Cohen : Bernays ^ Osborne. 

Solicitors for trustees : Boberts ^ Boberts. 
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Habdino, J. 7th March, 1892. 

Be GK>RDOK*S ESTATE. 

AdminiMtratum — Accounts — Extension of time. 

On an application to extend the time for administrator to 
pa« liii aoooonts, evidence ahonld be given as to the 
state of the beneficiaries, and of their wishes. 

Application to extend the time for twelve 
months from date for passing accountif. 

Oebome^ for The Queensland Trustees, Limited, 
administrator of the estate of A. Gk)rdon, applied 
as above. 

HARnnro, J. : Where an application to extend 
time is made, some evidence should be given as to 
the state of the beneficiaries, and their wishes. 
Adjournment will be granted for that purpose. 

Solicitors for administrator : Bemaye Sf Oebome. 



Habdiko, J. 18th January, 1898. 

HATLOCK r. raosT. 

Coate — District Chart — Mittimus — 65 Vic, 
No, 33, «. 129. 

In an action for an amount exceeding thirty pounds, 
which was brought in the Supreme Court and 
remitted to the District Court, the defendant 
obtained judgment, and costs wen allowed on the 
Supreme Court scale up to the order for mittimus 
and after the judgment. 

Application for costs. 

An action had been brought in the Supreme 
Court for a sum over thirty pounds, for goods 
sold and delivered. By consent it was removed 
to the District Court, and judgment waa given for 
the defendant. 

Boland for plaintiff. 

SMiear for defendant. 

Habding, J. : Allow the defendant his costs 
before removal and after judgment on the Supreme 
Court scale, as well as the costs of this application. 

Solicitors for plaintiff : Bees B, Jones Sf Botand. 

Solicitor for defendant : Hellicar, 



Habdiko, J. 



18th January, 1898. 



KOBBIS V. HABTBT. 

(hsts—District Courts Mittimus^dk Vic, No. ^ 
33, ss. 128, 127, 129, 187. ' / ' 

Where there are no special circumstances to justify an 
action being brought in the Supreme Court, which 
might have been brought in the District Court, and 
the trial is held in the IMstrict Court, costs wiU be 
allowed all through on the District Court soale. 

Application for costs. 

A writ had been issued in the Supreme Court 
for the recovery of possession of land, and for 
mesne profits. By consent the action was remitted 
to the District Court, where the plaintiff recovered 
possession and one shilling for mesne profits. 

Dickson, for plaintiff, applied for costs on the 
Supreme Court scale before removal and after 
judgment on the Supreme Court scale, and for 
costs on the District Court scale for the triali 
Sections 126, 127, 129, 137 of The District 
Courts Act were referred to, and Fieard v. Sine, 
18 L.T. (N.S.), 705; Morgan if Wurtzhwrg's 
OostSf 578; and Annual Practice. The action 
might have been brought in the Supreme Court or 
the District Court. 

Hamilton, for defendant: The action could 
have been brought in the District Court. 

Habding, J. : There are no special circum*' 
stances to justify this action being brought in the 
Supreme Court. I therefore allow the plaintiff's 
costs before and after removal as though a District 
Court action had been instituted originally in that 
Court and carried out therein. Costs of this 
application to be on the District Court scale. 

Solicitors for plaintiff : Morris Sf Seiner, agents 
for Thompson Jjc Dyball, Boma. 

Solicitor for defendant : F. &. Samilton. 
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FEBRUARY SITTINGS OF THE FULL COURT. 
Be The Extradition Acts, W70 and 1873, In re 

CARLO PEBSO. 

Extradition— Eahea9 Corpus — 33 If 34 Vict,, c, 
62, M. 9, 10, 11 — Evidence — Might of prisoner 
to he heard — Return. 

A fngifcive convict wm brought before » police magistrate 
' in Briabane lor an extradition onjler. The prisoner 
was undergoing sentence for a crime committed in 
Qaeensland. A warder from New Caledonia de- 
manded his extradition for an offence alleged to have 
been committed in France, and for which he had 
been sentenced. The order for committal was made. 
An application for hahea$ corpus was then granted on 
the gronnd that the prisoner was not given a chaace 
of defence, and could have disputed his identity. 

Htld, on the return to the habeas corpus, that the prisoner 
could not be detained on the conviction under TAe 
Extradition Act, but must be remanded to custody 
under the warrant mentioned in the amended return 
to the writ. The Court can go behind the return and 
review the police magistrate's decision. 

Inre Castioni, 1801, I Q.B., 149, followed. 

Heg. V. Hustin, 1 Q.L.J., 16, discussed. 

Motion for the release of a prisoner on a writ 
of habeas corpus directing the keeper of Her 
Majesty's gaol at Brisbane to bring up the body 
ot Carlo Pedro, a prisoner in custody under a 
warrant made under The Extradition Act, The 
habeas corpus was granted on the gro^rnds (1) 
that the prisoner had no opportunity of getting 
legal advice ; (2) that he did not answer to the 
description which had been supplied ; (3) that he 
was not the fugitive criminal whose extradition 
was demanded by the French authorities. 
* The prisoner had been arrested in Queensland 
aad sentenced to seven years' imprisonment for 
robbery. A French warder from New Caledonia 
applied for the extradition of the prisoner, as 
being a man who had been sentenced to imprison- 
ment for life for theft and murder in France in 
1878. The prisoner was brought up several times 
at the City Police Court, but the French ofScial 
was unable to identify him personally, but did so 
from a written description of certain marks on 
the body of the prisoner. An affidavit of a medi- 
cal man, filed for the prisoner, showed there were 
no such marks as alleged by the French authorities. 
The police magistrate committed the prisoner. 



An application for habeas corpus was then granted 
as above. The prisoner was produced, and tlie 
return read and referred to the Fall Court bj 
Harding, J. 

Q-, W, Fouser^ for the Crown. 

Habdino, J. : In England it is usual to refer 
cases like these to the Secretary of State for tb 
Colonies, and as His Bicellency the Gk>Temor j 
his representative here, I have caused commsh 
cation to be made to the Colonial Secretary, 2^^ 
expect that it will by that means come to flk 
Excellency's knowledge. 

Fower : The question whether the prisoner had 
a right to give evidence on his own behalf did not 
arise. Clarke on Extradition, Srd edition, 214- 
[Real, J. : I think the prisoner ought to hare 
had an opportunity of being heard. He had only 
to bare his breast to show that the marks with 
which it was sought to prove his identity were not 
there.] The question of identity in extradition is 
only necessary in criminal cases, but where extn- 
dition of a prisoner under sentence is asked for. 
it is only necessary to make out a case befos 
magistrates. [Real, J. : The whole question v 
my mind is whether by the law of England yon 
can convict a man without his being heard.] The 
evidence as to identity is very strong. There it 
no right to go behind the return. In re Keogl, 
15 y.L.R., 395. [Hakdiko, J., referred to Inn 
Castioni, 1891, 1 Q B., 149.] Be Querin, 68 L.J. 
(M.C.), 45, foot note; Beg. v. Rustin, 1 Q.L.X, 
16. If the Court has power to send the case back 
to the magistrates they might try the questions oi 
fact on the affidavits, or send it to a jury. 

Habdino, J., delivered the judgment of the 
Court : — 

This is a matter adjourned from my chambers 
to this Court, in consequence of my having felt 
myself hampered by a decision of Mr. Justice 
Pring in the case of The Queen v, Hustin, 1 Q.L. J., 
p. 16, in which His Honour decided that, upon a 
habeas corpus the Court, or at least he sitting as 
the Court, would not go behind the return, the 
return being of a similar nature to that in this 
case. Before me in Chambers the prisoner was 
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TheJExtradition Act. 1%70 (^3 k 34 Vict., c. Si) I 
sections 9, 10, A 11, "when a fugitive criminal 'li 
brought before a police magistrate, the pohcfei 
magistrate slalThear the case in the same mannei:' 
and have the same jurisdiction and powers, as n^r 
as may be, as if the prisoner were brought befot^ 
him charged with an indictable offence commi'tlei 
in England." Section 10 enacts that "in tftfe 
case of a fugitive criminal accused of an extriadi- 
tion crime, if the foreign warrant authorizing the 
arrest of such criminal is duly authenticated, anil 
such evidence is produced as would, according' to 
the law of England, justify the committal ' f or 
trial of the prisoner, if the crime of which he is 
accused had been committed in England, the 
police magistrate shall commit him to prison, but 
otherwise shall order him to be discharged." Tiie 
second paragraph states "In the case of a fugitive 
criminal alleged to have been convicted of a& 
extradition crime, if such evidence is produced as 
would, according to the law of England, prove Ihat 
the prisoner was convicted of such crime, the 
police magistrate shall commit him to prison, but 
otherwise shall order him to be discharged.** 
Before I read section 11 I will say a word or two 
on that section 10. On that section there are two 
sets of cases provided for. The one case is tliat 
of a fugitive convict ; the other is that of a fugi- 
tive accused or suspected person Now, witli 
regard to the fugitive suspected person, consideV 
what are the proceedings in this country wiit 
regard to an accused. Hei is brought before tile 
magistrate for the purpose of committal foy trial| 
and upon the production of evidence which raises 
such a case as to induce the magistrate to thin^ 
that he ought to be committed for trial, then tlie 
magistrates are to commit him. They have not 
to weigh the evidence and say whether the man ip 
guilty or not guilty, but to come to the conclusiQp 
that such a suspicion is aroused that the justice oi 
the case can only be satisfied by a trial, tt^n 
that case there would arise the legal existence of 
the crime, and the fact that the party before them 
was the party who committed the crime. 2Cowi, 
as to each of these there would be an issue—has 



represented by a solicitor or legal practitioner, but 
before this Court he has not been represented, 
and the Court has given such assistance as it is 
able to give, and I think, before we finally deliver 
judgment, although we have done all on his behalf 
that we could have done if we had been his coun- 
sel, that he should be asked if he has anything to 
say on his own behalf. Prisoner, do you desire to 
be heard further? [The Warder: Prisoner has 
not got anything to say, your Honour, except that 
he is not the man.] As it stands now a writ of 
habeas carpus was issued for the production of this 
prisoner, and for the return of the authority for 
his detention. He has been produced, and the 
return has been read. It is under a warrant 
under The Extradition Acts, and also under a 
warrant by this Court sitting In its criminal 
jurisdiction. It is only as to the present ground 
that we have to deal with him. As to the present 
ground it appears that he was originally brought 
before the Police Magistrate of North Brisbane, 
and that the proceedings there have apparently 
been regular up to a certain point ; that is to say, 
the case against him was entered on, and evidence 
to convict him was tendered — and possibly suffi- 
cient evidence, if uncontradicted— but at this 
stage, instead of proceeding as in an ordinary 
inquiry before a magistrate, the prisoner was at 
once committed. Now there is a maxim of law, 
" Audi alteram partem^* which is always upheld, 
and has been consequently upheld by this Court, 
which is to the effect that wherever anything in 
the nature of judicial proceedings are going on, 
each party in those proceedings must be heard 
before an adjudication can be made against him. 
Here he was not in the usual way asked if he had 
anything to say or any evidence to give, but the 
conviction was entered at once. That we consider 
to be wrong, and, consequently, if this was a pro« 
ceeding for a writ of certiorari^ the adjudication 
could have been quashed. We have now to see 
whether, the proceedings here being of habeas cor- 
pus^ a man can be held under a conviction which 
would be quashed on another proceeding. The 
sections of the Act necessary to be referred to are 



34 



THE QUEENSLAND LAW JOURNAL. 



\m. 



such a crime been committed ? Is the man that 
stands in the dock the man that committed that 
crime? And the jury in the Criminal Court, if 
the Court were sitting in it« criminal jurisdiction, 
would decide both questions Secondlv, if primd 
facie eTidence were brought before the magistrates 
that such a crime had been committed, and that 
the man before them was the man — it does not 
matter whether there is conflicting evidence or 
not, for that is beyond the magistrates* power to 
adjudicate upon — they have got to send it on to 
the further Court. Those are the ca^es which are 
provided for in the first part of section 10, so that 
the paragraph from Clarke on Extradition, which 
was read, would appear to have very little applica- 
tion to them. And then there is another class of 
cases which come before the magistrates, more 
cpmmonly called summary justices, where the 
magistrate is judge and jury on the ease, and 
decides it, inflicting punishment as the result 
In these cases each side munt necessarily be heard, 
and that is what ought to have occurred in this 
case. But that is not what has occurred in this 
case. The case before us now is one of a fugitive 
convict brought before the magistrate for an 
extradition order, and the magistrate has pro- 
ceeded as if it were a fugitive accused brought 
before him. But it is not necessary to say that 
even in that case the magistrates would be right, 
for I doubt in my own mind whether even on that 
he ought not to have heard what there was, 
because he might have produced evidence so con- 
clusive that there might not be any answer to it. 
But that need not be dwelt upon. Then we come 
to the nth section, which says "If the police 
magistrate commits a fugitive criminal to prison, 
he shall inform such criminal that he will not be 
surrendered until after the expiration of fifteen 
days, and that he has a right to apply for a writ 
of habeas corpus. ... If a writ of habras 
corpus is issued after the decision of the Court 
upon the return to the writ, it shall be lawful for 
a Secretary of State, by warrant under his hand 
and seal, to order the fugitive criminal (if not 
delivered on the decision of the Court) to be sur- 



rendered." Now, reading this 11th section, it 
seems impossible to conceive its meaning to be to 
give him a right to apply for a habeas corpus 
within fifteen days, unless something can be done 
on that habeas corpus, because, if on that hahetu 
corpus a return has to be made, and the magistrate 
has committed, it would be simple justice to 
remand him, and the benefit given him by the lltb 
section would seem to be a nullity ; but if, on the 
other hand something can be done on the return 
of that habeas corpus, then the Ilth section is 
intelligible and the remedy a useful one. Now, 
on that section, there have been decisions quoted. 
One of them is in a note to In re Ouerin, 58 L J. 
(M.C.), p. 46, " A prisoner also obtained an order 
for a habeas corpus on the ground that he wu a 
British subject. The Court held that it was com- 
petent for them to review the magistrate's deeision 
on that point, and, as the afiidavits were of a con- 
flicting character, ordered an issue to be tried 
before a jury to determine this question. Tbt 
issue was tried on the 2Ist December, befoff 
Baron Huddleston and a common jury, andii^ 
prisoner was ordered to be delivered to the Yrd 
authorities.*' And then there is a case oi^ 
Castioni in L.K , 1891, 1 Q.B. 149, and thei« tk 
judges went into this point at considerable length 
The judgment of Mr. Justice Denman bears upon 
the subject, and I quote from p. 157 of tbt 
judgment He went into both of these section<« 
at length. " It was at flrst contended, in oppoffl* 
tion to the applicati(m for a hahea» corpus, that if 
the magistrate upon this question once made up 
his mind, the Court had no jurisdiction to deal 
with it. It appears to me that this propositiou 
cannot be maintained on the very face of the Act 
itself, which requires by section 11 that the magi- 
strate shall inform the prisoner that he may applj 
for a habeas corpus, and if he is entitled to applj 
for a habeas corpus, 1 think it follows that this 
Court must have power to go into the whole mat- 
ter, and in some cases certainly, if there be besh 
evidence, or perhaps upon the same evidence, 
might take a different view of the matter from 
that taken by the magistrate." Then Mr. Justice 
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Hawkins delivered judgment, and at p. 161 says: 
" Now, the matter has been before the magistrate, 
and the magistrate acting upon the information 
and the evidence before him, h&* come to the con- 
clusion that two things exist. First of all, that 
there is abundance of evidence to justify him in 
committing the man to be tried for murder — that 
is to say, there would have been had his crime 
been committed in this country ; and, secondly, he 
has come to the conclusion, rightly or wrongly, 
on which I will have a word or two to say, that 
the offence was not of a political character, and 
that, therefore, he ought to be given up. The 
matter now comes before us — I will not say to 
review the whole of his decision — but to ask our- 
selves whether or not, having regard to the whole 
of the circumstances which are brought to our 
attention, and which are proved by the depositions 
and other evidence in the case, we come to the 
same conclusion as the magistrates, or whether we 
deliberately arrive at an opposite conclusion 
Now, it seems to me to be impossible to say, for 
the reasons which were stated in the course of the 
argument, that if the man has a right to move for 
a habeas corpus in order that the case may be 
reviewed, or for the purpose of getting his dis- 
charge, he might not enter into matters which 
showed he had been guilty of no offence at all ; 
and I should have said that by no means was the 
matter concluded by the magistrate's decision 
that he be committed for trial, because the magi- 
strate does not sit, when he is committing for 
trial, as a magistrate sitting jSnally to dispose of 
the case and to give judgment upon it ; but he states 
his opinion that there is a primA facie case, and 
on that ground he signs his warrant of committal. 
Again, with reference to the question of whether 
the magistrate has a right to deal with a man and 
to deal with his objection of being committed for 
trial for an extradition crime, I entertain no doubt 
that the magistrate has no right and no jurisdic- 
tion to find finally, as against the prisoner, whether 
or not he has committed that crime which he is 
charged with having committed, or whether that 
crime is one of a political character. I desire to 



call attention to certain provisions in The Extra- 
dition Act, First, by section 3, a fugitive criminal 
shall not be surrendered if the offence in respect 
of which his surrender is demanded is one of a 
political character, such as treason or other 
matters ; or, if he proves to the satisfaction of the 
police magistrate that the requisition for his sur- 
render has, in fact, been made with a view to try 
him for an offence of a political character. These 
latter words undoubtedly tend to show that Sir 
Charles Russell was wrong in the view that he 
took that the onus is upon those who seek for the 
extradition to show that the offence committed is 
not of a political character, because it must be 
upon the person who seeks to be discharged on 
the ground that his surrender is, in fact, asked for 
with a view to punish him for an offence of a 
political character; the onus of establishing that 
is upon the alleged criminal himself. Now, sec. 
9 and sec. 10 seem to me to have some bearing on 
the question as to whether or not the offence of 
which a man is charged is of a political character. 
First of all, the ninth section enacts that " When 
a fugitive criminal is brought before a police 
magistrate, the police magistrate shall hear the 
case in the same manner, and have the same juris- 
diction and powers, as near as may be, as if the 
prisoner were brought before him charged with an 
indictable offence committed in England " If he 
were charged before a magistrate with an indicta- 
ble offence committed in England, the question of 
whether or not the offence for which he was 
indicted were of a political character or not would 
make no difference. But under this section the 
magistrate is to deal with him as though the 
offence charged were an indictable offence com- 
mitted in England. Then the section goes on to 
say : '' The police magistrate shall not adjudge 
that the offence is of a political character, but he 
shall receive any evidence which may be tendered 
to show that the crime of which the prisoner is 
accused, or alleged to have been convicted, is an 
offence of a political character, or is not an extra- 
dition crime.** It seems to me that the language 
of this part of the ninth section in itself shows 
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that the onus is on the person who seeks to absolve 
or exonerate himself from the liability to be 
handed over to the Grovernment of the territory 
within which the crime was committed. I find 
here, in furtherance of what I have to say about 
this question of the jurisdiction of the magistrate, 
section 10, which is, to my mind, by no means 
unimportant : "In the case of a fugitive criminal 
accused of an extradition crime, if the foreign 
warrant authorising the arrest of such criminal is 
duly authenticated, and such evidence is produced 
as (subject to the provisions of this Act) would, 
according to the law of England, justify the com- 
mittal for trial of the prisoner if the crime of which 
he is accused has been committed in England, the 
police magistrate shall commit him to prison ; 
but otherwise shall order him to be discharged " 
It does not seem to give the magistrate himself 
the power of dealing with the matter other than 
this : he is to consider whether the crime is one 
which, if committed in England, would have made 
it imperative upon him in discharging his duty to 
commit the man to prison. If so, he is to commit 
him to prison, but he is, as I have already shown 
by section 9, obliged to receive any evidence which 
may be tendered to show that the crime is of a 
political character, and that is analogous to the 
provisions in Russell Qumey's Act (30&31 Vict., 
c. 35), which makes it the duty of a magistrate, 
if a prisoner wishes to call evidence in support of 
his defence which he intends to set up when he 
comes to be indicted, to take that evidence and 
hand it over to the tribunal before whom the 
prisoner is ultimately to appear. In furtherance 
of this view that I take, I read the 11th section : 
" If a police magistrate commits a fugitive criminal 
to prison, he shall inform such criminal that he 
shall not be surrendered until after the expiration 
of fifteen days, and that he has a right to apply 
for a writ of habeas corpus ^^^ which may very well 
mean this : " I have power to commit you to 
prison because I am satisfied that you have been 
guilty of a crime to which the extradition law and 
treaty apply; you have a right to have any 
evidence taken on your behalf to show that you 



are a criminal who ought not to be sent out 
because your offence, even if committed, was of a 
political character. I will take the evidence for 
you. You have fifteen days to make application 
for your release if you think yet to move for a 
habeas corpus. ^^ What follows afterwards shows 
that it is not the magistrate who is to determine 
these matters, but it is the Home Secretary who 
is to determine whether or not ultimately the 
prisoner is to be sent abroad, because the second 
part of the 11th section goes on to say : " Upon 
the expiration of the said fifteen days, or if a writ 
of habeas corpus is issued after the decision of 
the Court upon the return to the writ, as the case 
may be, or after such further period as may be 
allowed by a Secretary of State, it shall be lawful 
for a Secretary of State, by warrant under his 
hand and seal, to order the fugitive criminal (if 
not delivered on the decision of the Court) to be 
surrendered to such person as may, in his opinion, 
be duly authorised to receive the fugitive criminal." 
These are the provisions of the Act, and they are 
quite sufficient to satisfy me that the magistrate's 
decision is by no means binding, either in point of 
law or in point of fact, and that when these mat- 
ters come to be considered upon the habeas corpus^ 
if the judges have to consider the case, they must 
consider the case as it is before them at the time 
the rule is discussed ; and I think that, in con- 
sidering the matter, though we pay respect to the 
magistrate's view, we are not bound to follow it 
at the expense of the criminal if, upon the whole 
state of things before us, we come to the conclu- 
sion either that the crime has not been committed, 
and that there is no primd facie evidence of it, or 
that the criminal ought not be sent out to his own 
Government for the purpose of being dealt with 
by reason of his ofEence being, though a crime, a 
crime of a political character.^ I have no doubt 
that that is good law. The authorities collects 
in Paley on Extraditions^ 7th edit., p. 346, lay it 
down very clearly that, on a conviction that would 
be quashed if brought before the Court in another 
form of proceedings, the prisoner cannot be de- 
tained. I am perfectly satisfied that on another 
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form of proceeding this conviction would not 
st&nd, but would be quashed. Consequently, the 
prisoner cannot be detained on this conyiction, 
but be must be remanded to his present keeping 
under an amended return of the writ. To make 
it more clear, he is to be discharged from the 
warrant issued on the conviction under TA^JSsr^ra- 
dition . Act^ and he is to be remanded to custody 
under the warrant which is mentioned in the 
amended return to the writ. My brother judges 
concur, and that is the judgment of the Court. 
Solicitor for prisoner : I^rice, 
Solicitor for Crown : J. Howard Gill, 



HANHEB V, HUBBAT AlfD OTUEBS. 

Navigation Act (41 Vie.y J^o. 3), s. Sl—Fort 
Dues Revision Act of 1882 (46 Vie., No. 12), 
». 13 — Harbour Regulation No. 95 — Slacken- 
ing speed, 

H. was convicted, under Harbour Begulation 95, for 
allowing his vessel to pass another lying at a wharf 
vrithont slackening speed, and caosing a strain on her 
hawsers. In the absence of evidence to explain the 
meaning of the word ** strain/' the Court declined 
to say the regulation was unreasonable, and upheld 
the conviction. 

Quaere : Is the rule 95 uUra vires ? 

MoTioir to quash a conviction by Mr. Murray, 
P.M., against Captain Hanmer, master of the S.8. 
Barrabool, for a breach of regulation No. 95, 
made under The Navigation Act of 1876, and The 
Fort Dues Bemnon Act of 1882, on the grounds 
(1) that regulation 95 was ultra vires and un- 
reasonable ; (2) that the information disclosed no 
offence ; (8) that the conviction was against the 
evidence ; (4) that there was no evidence that 
Hanmer was captain of the Barrabool on the 28th 
October, 1892 ; (5) that the matter was res judi- 
cata. The offence complained of was that the 
Barrabool did not slacken speed when passing the 
Bulimba Wharf on 28th October, 1892, thereby 
causing the ship William Fairbaim to strain her 
hawsers and suffer damage. The appellant was 
fined five pounds and costs. 



Lilley, and Wilson, for the appellant, moved 
the order absolute. 

Feez, for Captain Fison, to show cause. 

Lilley : Begulation 95 provides that a steamer 
when passing any wharf alongside which any 
vessel is moored, or any dredge plant, shall slacken 
her speed, so as not to cause any strain on the 
hawsers by which any such vessel or plant is 
secured. A second paragraph provides that, 
should any damage arise, the vessel causing such 
damage shall be liable to make good the damage 
done in addition to the penalty infiicted. The 
appellant's contention is that he is not liable to 
any penalty unless damage is proved. The regu- 
lation is ultra vires and unreasonable. It is 
impossible for any vessel to pass another at 
anchor without causing a certain amount of strain 
on her hawsers. [Coopee, J. : Is there any 
scientific evidence on that point ?] There was on 
the first information. The appellant was sum- 
moned twice. On the second occasion that 
evidence was not given. The information dis- 
closed no offence. It is no offence to pass a 
steamer at any speed provided the strain caused 
no damage. 

There was a dispute between the parties as 
to whether the matter was res judicata, and 
as to the power of the Court to supplement 
the depositions by an affidavit of the magistrate. 
JEx parte Mair, 2 S.C.E. (N.S.), 216 ; and Fe 
McGhrath', Wilkinson's Queensland Magistrate, 
771, were cited. An affidavit of what took place 
was made by the police magistrate and read, but 
the Court held the evidence insufficient to substan- 
tiate such a plea. 

Habding, J. : This was a rule granted by me 
on a certain rule under the regulations of Ports 
and Harbours of Queensland, on behalf of Wil- 
liam Hanmer, calling upon the Police Magistrate 
of Brisbane, and Mr. Fison, Shipping Inspector 
to the Marine Board, to show cause before this 
Court why an order or conviction made by the 
said Police Magistrate on 3rd December, 1892, 
whereby Hanmer was convicted on an alleged 
breach of the Harbour Begulations, in that, on 
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28th October, 1892, being master of the steam- 
ship when passing a certain wharf, to wit the 
Bulimba Wharf, in the Port of Brisbane, within 
the fair way, he did cause a strain on the hawsers. 
This rule was granted on the ground that the 
regulation under which the conviction was 
obtained was ultra vires and unreasonable ; that 
the information disclosed no offence ; that the 
conyiction was against the evidence and the weight 
of evidence ; that there was no evidence that the 
said William Hanmer was the master or person 
commanding the steamer on 28th October, 1892 ; 
and that the said Police Magistrate had no juris- 
diction to hear the complaint, the subject thereof 
being res judicata. The 5th ground we have 
already disposed of. The regulation of which the 
master of the Barrabool is said to have been 
guilty of a breach is regulation 96. It has been 
referred to so many times that 1 ihink it may be 
taken as read for the purposes of this judgment. 
It is said that this rule 95 is ultra vires. We are 
not able to accede to that argument. There has 
been no evidence or argument before us which 
enables us to decide that point, and there was 
none before the Magistrate. We cannot judi- 
cially decide the meaning of the word *' strain." 
It evidently does not mean simply a gentle tight- 
ening up, and we do not know, and the Police 
Magistrate did not know, at what moment the 
tightening of the hawser amounted to a strain. 
Consequently we are unable to say that the rule 
is ultra vires ; and further than that there is no 
evidence to show that the vessel could not pass 
without constituting what was, or might have 
been deemed to be, a strain under this rule. 
Then it was further argued that the whole of this 
95th rule conjSrmed the evidence. I think that 
the evidence is applied under the rule so soon as 
an information charges a person with the fact 
mentioned in these words : *' Any steamers that 
passes any wharves alongside which any vessel is 
moored, or any dredge plant are secured, shall 
slacken their speed so as not to cause any strain 
on the hawser by which such vessel or plant are 
secured." That is the offence, and as soon as a 



man is charged in an information mrith a breach ci 
that regulation the evidence is applied to tht 
residue of the rule, " and if, throug^b any negli- 
gence of this, injury should arise, the master cf 
the said steamer shall be liable to make good the 
damage in addition to any penalty that may be 
inflicted upon him for infringement of this reg-i- 
latioj." It is merely a penalty as in your ordinal 
case First of all comes the definition of ih 
crime, and then it goes on *' who ever shall be 
found guilty of this felony or misdemeanour, or 
whatever it may be, shall be liable to such ud 
such a penalty." I think that is exactly similar 
to this — on a breach of one of the Port rules ^ 
offence is committed, and then the offender be- 
comes liable to the ordinary penalty for infringe* 
ment of the regulations ; and if by reason of the 
breach of the regulations, in addition to tkr 
offence, should any injury arise, then he is as well 
liable for the damage, ^ow, that conBtmction i 
the rule answers all the points upon which tb 
rule was granted. It was granted to test "•^ 
validity of this rule. So far as the validitj of t 
rule depends upon the question of ultra vires. 
is not sufficiently raised in the case to decide h 
But we have thrown out a suggestion that at s 
future time it may be desirable to raise the ques- 
tion of ultra vires. We have thrown out » 
suggestion which will lead the parties to ^< 
correct object of raising that point, but upon the 
other point on which the whole question entirely 
hangs, as to whether the rule is within the povei 
of the authorities to make, we hold that it is, and 
we decide that the justice was right in holdifi^ i^ 
this case the offence to be committed. Bule dii- 
charged with costs. 

CoopfiB and Bbal, JJ., concurred. 

Solicitors for appellants : Chamhert^ Bruce ^ 
McNah, 

Solicitor for respondent: J". Howard M 
Crown Solicitor. 
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&nVSV\V V. HUTCHINSON. 

Local Oovernmeni Act of 1878 (42 Vic.y No. 8), 
S8. 49^ 51-61 — Valuation and Eating Act oj 
1890,. S3. 4, 15, »ub. 5, eS^Voters' Boll— 
Qualijicafion —Occupier. 

The name of O. appeared on the voters' roll for the 
municipality of Gympie in respect of a piece of land 
valued at thirty pounds, of which he was the owner. 
The land was unoccupied. The value was admitted. 
At a Revisfon Court his name was removed from the 
roll on the ground that he had not the necessary 
qualification. A rule nisi for a mandamw to restore 
his name, and for a certiorari to hring up the records 
of the Revision Court, was discharged. The owner 
of an unoccupied piece of land within a municipality, 
valued at thirty pounds, is not entitled to have his 
name placed on the voters' roll in respect of that 
qualification. 

SembUj no person is entitled to he enrolled, under section 
49 of The Local Oovernmeni Act of 1878, in respect of 
property of a less annual rateable value than one 
hundred and twenty pounds, in a city or town, unless 
such person be the occupier thereof. 

Motion to show cauHe why a writ of mandamus 
should not issue, directed to Abraham Hutchin- 
son, J. L. Mathev^B, W. Henderson, and others 
(the chairman and members of the Revision 
Court), to enter adjournments of a Revision Court 
at Gjmpie, and to restore the name of Hugh 
Qrennan to the voters' roll of the municipality of 
Q-ympie, and why a writ of certiorari should not 
issue calling upon them and J. G-. Kidgell (the 
municipal clerk) to bring up the voters* roll, 
records, and all proceedings relating to the sitting 
of the said Revision Court, held for Q-ympie on 
November 80th, 1892. The order nisi was granted 
on the grounds (1) that the said Hugh Grennan, 
being the owner of land within the municipality 
valued at £30, was entitled to be enrolled as 
aforesaid; and (2) that, being the occupier of 
such land within the meaning of The Valuation 
and Bating Act of 1890, he was entitled to have 
his name enrolled. It was admitted that the 
land was worth thiriy pounds, and was unoccupied. 
All the necessary formalities had been complied 
with. Grennan's name had appeared on the roll 
on the qualification of a piece of unoccupied land, 
and had sat as an alderman. At the Revision I 



Court held in November, A. B. Hutchinson and 
R. Hutchinson objected to his name remaining on 
the roll on the ground that the land in question 
did not give him the necessary qualification. 

Wilson, for Grennan, moved the order absolute. 
Lilley, for the resp3ndents other than the objectors. 
Feez, for the objectors 

Wilson : The land being worth thirty pounds 
Grennan was entitled to have his name on the 
roll. He was the owner of an untenanted piece 
of land. He was the occupier within the meaning 
of The Valuation and Bating Act of 1890. It 
was said that the land must be worth one hundred 
and twenty pounds. The sections applicable are 
sections 49, 61-61 of The Local Government Act 
of 1878 \ and sections 4, 18, subs 6, 65 of The 
Valuation and Bating Act of 1890. Under The 
Act of 1678 the basis of rating was the annual 
value of land, but since The Act of 1890 the 
words '* annual value '' have no meaning. 

Lilley : The question depends on the meaning 
of "occupation." The term ** occupier" has a 
different meaning in the two Acts. By The Act 
of 1878 occupier was a person in actual occupa- • 
tion. By The Act of 1890 he must have one of 
two things to enable him to vote. He must be a 
person who has the right in respect of property of 
the value of £120, or else he must be an inhabit- 
ant occupier. Bj section 65, sub. 1, of The Act 
of 1890 a person must be rated on land to the 
value of £120, or else he must personally reside 
on the land. Grennan has not complied with 
either of these conditions, and is not entitled to 
have his name on the roll. 

FeeZj to the same effect. 

Wilson in reply : The operation of the proviso 
to section 49 of The Act of 1878 is exhausted, as 
section 65 of The Act of 1890 applies to the 
estimate of the number of votes, and not as to 
whether a person is to have a vote at all. If the 
proviso has not gone, the word " occupier " must 
be construed as defined in The Act of 1890, every 
one owning land being an occupier, unless the 
land is occupied by someone else. The term is 
synonymous in the two Acts. Where there is 
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taxation persons are entitled to repreaeatation. 
As to the meaning of '- inhabitant," 2nd Insti" 
t-ute», 702; fifla? v. Glapp, 8 Term. B., 107, at p. 
118; Bex V. Tun»tead, ib,, 628, were dtwi. 
[HA.BDIVO, J. : If the word '' occupier " has the 
same meaning in the two Acts, what was the 
necessity for defining it in difEerent language in 
the later Act ?] To make the meaning clearer. 

Habding, J. : It is unnecessary for us to con- 
sider the question further. The rule must be 
discharged with costs. 

CooPEB, and Bbal, JJ., concurred. 

Solicitors for appellant: Ohamben, Bruce Sf 
McNah, 

Solicitors for respondents : Tazer Sf OontoelL 

Solicitors for objectors : Bemaye Sf Osborne. 



cuMKDre V, pnnrocK aitd akothxb. 

Indecent pieture — 66 Vic^ No 20, $. 4 — Date of 
offence — Evidence — Information . 

On the trial of an information against C. for an offence 
under Motion 4 of The Indecent AdtfertieenMnte Act 
of 189i, evidence was given of the publication of the 
" Worker " on the 2nd February. The date of pub- 
lication complained of in the information was the 
28th January, and the information waa laid on 
February let. 

Held, that the conviction must be quashed. An offence 
must be proved to have been committed before the 
date alleged in the information. 

MoTiGiT for an order quashing a conviction of 
Philip Pinnock, P.M , against David A. Cummingj 
for publishing an indecent picture in a newspaper 
called the "Worker." He was convicted and 
fined £50, or one month's imprisonm^it in 
default. 

LiUey, for appellant; Dickeon, for P. Pinnock, 
P.M., and Detective ^ethercote, to oppose. 

HABDiNa, J. : If the Government appear for 
the magistrate and the case fails, the G-ovemment 
have to pay the costs. 

Dickeon then stated that he appeared for 
I^ethercote. 

Lilley : The order niei was granted on the 
grounds (1) that there was no evidence to support 



the conviction ; (2) that the information disclosed 
no ofEence ; and (3) that there was no jurisdiction 
to convict of an offence alleged to have been com- 
mitted subsequent to the complaint and issue of 
the summons. The date of the alleged offence 
was 28th January. The information was laid on 
1st February; publication proved on 2nd Feb- 
ruary. 

Dickson was called upon as to the last ground. 
There was evidence that the defendant was the 
printer and publisher of the " Worker" on the 
28th January. The summons was served on Ist 
February, and the defendant admitted he was the 
printer and publisher during January. [Eeal, 
J. : You do not say that the document you saw 
was a copy of the " Worker" at all. The only 
evidence of a written document is itself, and you 
might have been able to prove the publishing of 
that document, but you do not ] The detectiTe 
went to the office on the 2nd instant and said he 
saw the defendant at the same place as he saw 
him the previous day. He asked him for a oopj 
of the " Worker ** of January 28th. A copy wm 
given him by the defendant, and he took it a«»y 
[Beax, J : That does not prove he was the pub- 
lisher on that day ] He says he was the printer 
and publisher during January. The date of the 
offence is ionmaterial. [Bbjcl, J. : The date in 
the information is immaterial, but you must prore 
the date of the offence. If you had proved that 
he committed the offence before you laid the 
information, it would have been oU right; but 
here you lay the information and then prove the 
offence as happening a day afterwards. Coopsb, 
J. : The question is very simple. Ton asked him 
whether he was the printer and publisher of the 
" Worker," but yon did not prove that he had 
published this paper which you say contained the 
offence. HABnnrG, J. : It has always been my 
practice to direct a jury that it was imperatire 
that the offence with which a man was charged 
should be on a date before the indictment.] There 
was sufficient evidence for the Bench to come to 
the conclusion that the defendant was die pub- 
lisher of the paper on the date m question. 1^ 
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the ofEenoe wm prcx^ed &t imj time before the day 
of trial the date is izomal^rial. 

HARDiira, J. : Th^ rule will be made absolute 
on the third grounil, with eostB ^aiiist Nethercote. 

CooPBK, and }iiLA.L^ JJ., concurred. 

Solicitor for appellant : A. J, Thynne. 

Solicitor for respondent: J. Howard Gill, 
Crown Solicitor. 



XXCISS 1>VrA.BTHXirT V. PEABOI. 

Licennng Act (49 Vie., No. 18), «. 109— Married 
iffoman — Ooercion. 

An infoTmation for Belling liquor without a license, against 
a married woman, was dismissed on the ground that 
■he b«ing married must be presumed to have acted 
under the coercion of her husband, who was present 
and asleep. 
HmUL, that as the presumption of ooercion could be re- 
batted, the magistrates ought to have heard the 
evidence, and decided whether there was coercion. 

SpEGiAii case. 

The defendant was summoned under section 
109 of The Licensing Act for selling liquor with- 
out a license. Evidence was given that the 
defendant was a married woman living apart from 
her husband. At the time of the alleged offence 
a man was lying asleep in the house, and he was 
said to be the husband of the defendant. Mr. 
Murray, P.M., dismissed the case on the ground 
that the defendant was a married woman liying 
with her husband. 

Conlan, for the Excise Department. 
Fereke and Fetoin^s^ for defendant. 
ConUm : If the decision of the police magistrate 
is correct The Lieeneing Act will become a dead 
letter, as most of these sly grog-selling cases take 
place in brothels. All a woman will have to do is 
to swear that one of the men present is her hus- 
band. The beer was supplied at an oyster supper. 
No agreement was made about the liquor. 
[HABnuce, J.: The lady might have wished to 
hare a spree at the expense of the gentlemen. If 
a party of friends arrange to have an oyster sup- 
per, and on^ of them gets the qiaterials, and they 



a£terwai?dB divide the expeiise, you ee(mK»t pno- 
secute him for selliag liquor without a license,] 
He would be the agent of the otiiiers. The 
magistrates did not decide the case. [Kjcal, J, : 
You say a bad point of law was raised. Coercion 
is pleaded on the part of the husband.] Yes. The 
man was asleep. The woman was managing the 
house. A man, when asleep, cannot eoesce his 
wife. The doctrine of coercion is inapplicable. 
Beg. V. Williams, 10 Mod. B., 68; Beg. v. Ckhen, 
11 Cox, »9. 

Ferske : According to the English antiiorities 
there was a presumption of coercion, and no evi- 
dence was given in rebuttal. Beg. v. Conolly, 2 
Lew C.C, 29 ; In re Ivell, 2 S.C.E. (N.S. W.), 91, 
92. [HA.BDIK0, J., referred to 1 WhartotCe 
Qriminal Law, sections 78, 79.] Wilkinson'e 
Queensland Magistrate, 468. If the husband 
were present and asleep, coercion should be 
presumed. 

Harddtg, J. : If your contention is right, in 
future husbands will be yerj careful. It will be 
a great lesson to young people. A husband could 
not go to sleep in safety. 

Ebal, J. : If the question which has been 
raised by the justices is answered in the a£Brma- 
tive, it will be equivalent to saying that a married 
woman living with her husband cannot be con- 
victed of an ofEence. That is not tbe view which 
I take of it There might be a presumption of 
coercion, but that was capable of being rebutted. 
In the present case the circumstances of the 
husband and wife have to be taken into considera- 
tion, and it was for the magistrate to see whether 
there was any coercion. My opinion is that the 
magistrate should not have decided the case 
merely because the defendant was a nuurried 
woman, and her husband was present, and soUi 
the liquor, without further considering the evi- 
dence upon the fact as to whether she was or was 
not acting under coercion. The question must 
therefore be answered in the negative, and the 
order will be: Allow the appeal, and remit the 
j special case to the justices with the opinicm of 
I'this Court that, on the question of law stated. 
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thej ought not to have dismissed the case merely 
becanse she was a married woman living with her 
husband, and her husband being present when she 
sold and delivered the liquor, without considering 
the further evidence and deciding the question 
whether she, in fact, acted under the coercion of 
her husband, his presence at most being only prima 
facie evidence thereof. 

Habbiko, and Coopeb, J.J., concurred. 

Solicitor for defendant : 8. 8. Pfg^. 

Solicitor for Excise Department: J! Howard 
Oill, Crown Solicitor. 



KORTHERK SUPREME COURT. 



FULL COURT. 

March 15th, 1893. 
In re jamxs JEimnros, ak iif solvent. Ex parte 

CHABLES COKKOLLT. 

Insolvency Act, m. 4, 16, 114, 117— F, 35 — Power 
of Examining Court to make order — Appeal. 

A police magistrate sitting as an Examining Court in 
Insolvency has no power to make an order for the 
payment of money, under section 1 17 of The In$olv- 
ency Act, 

' Appeal from an order of the Police Magistrate 
at Herberton, sitting there as an " Examining 
Court in Insolvency," on 28th December, 1892, 
pursuant to an order of Mr. Acting Justice Noel, 
dated 16th December. After the appellant had 
been examined as a witness, the solicitor for the 
official trustee applied to the Police Magistrate 
for an order, under section 1 17 of The Insolvency 
Act, that he should pay £140 9s. to the official 
trustee; and the Police Magistrate accordingly 
made the order appealed from. 

Macnaughtim, for the appellant : The only Court 
that can make an order under section 117 is 
either the Supreme Court or a District Court 
appointed a Court in Insolvency by the G-ovemor- 
in-Council — Insolvency Act, ss. 4, 8, 9, 12, 13. 
This order, even if good, could not be enforced, 
not having been made by a judge — section 11. 



The powers of Examining Courts are limited 
strictly to what is required for eliciting evidence 
— ss 77, 114, 115, 116, 216 The depdsTtions 
when taken are to be forwarded to the Court — 
section 182 — which will then have the materials 
before it to decide such questions as the liability 
of the present appellant. [Coojbr, J. : Does not 
Form 35 show it was contemplated that such 
orders should be made by a police magistrate?] 
That only shows that orders may be signed by a 
police magistrate when acting as District Begistnir 
in Insolvency under section 9 

Jameson, for the official trustee : By section 4 
"the Court" means "The Supreme Court of 
Queensland, or other Court for the time being 
having jurisdiction in insolvency." The Examin- 
ing Court has, for the time being, jurisdiction in 
insolvency, therefore the word "Court" may 
mean " Examining Court," and the Police Magi- 
strate had power to make the order. I rely upon 
Form 35. The words " in his examination taken 
this day," signed by the Police Magistrate, shoir 
that the order should be made at once. Form 85 
is sanctioned by the rules (r. 4), and, by sections 
27-28, has* the force of law. If the depositions 
are to be forwarded to the Supreme Court before 
such an order can be made, these words are mean- 
ingless. There is no reason why the trustee 
should be obliged to come to the Supreme Court 
to obtain it. [Coopek, J. : There is no means of 
enforcing such an order except section 11, which 
only applies to a judge in insolvency.] Section 
15 provides for an appeal from the decisions and 
orders of Examining Courts, and so must be taken 
to contemplate their having the power to make 
such orders. 

CoopBK, J. : It is quite clear from the wording 
of section 117 of The Insolvency Act, and the 
consideration of the various other provisions deal- 
ing with the matter, that a police magistrate 
sitting as an Examining Court in Insolvency has 
no power to make such an order as this. The 
word " Court " in section 117, coming after 
Examining Court, can only mean the Supreme 
Court. The appeal therefore is allowed; the 
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appellant's costs of this proceeding to be paid out 
of tbe estate. 

Solicitor for appellant: O, C, Settoyn- Smith, 
agent for JR, J. Leeper, Brisbane. 

Solicitor for official trustee : E, J. Forrest, 



APRIL SITTINGS OF TBK FULL COURT. 
In re hogbohok, In re the will of johv 

KOCBOHON, DSCKASED. 

In/ant — Guardian — Beligiotte education — Wel- 
fare of children, 

A father has no absolute right to direct that his children 
shah be brought up in any particular religion after 
his death, hut the Court will pay great respect to. his 
wiahea. The wishes of the father will be carried out 
BO far as they are not inconsistent with the welfare 
of tbe children. A father may by his conduct forfeit 
his right to dictate in what religion his children are 
to be brought up, and the Court will decline to act 
on a wish expressed by him on his deathbed, in con< 
tradiction to a consistent course of action in his 
lifetime, if the welfare of the children would be 
affected. In matters of religion the Court is abso 
Intely impartial, and pays most regard to the welfare 
of the children. 
Griffith, C.J., and Chubb, J. (Real, J., diasentienU), 
affirmed an order of Harding, J., on further consider- 
ation from a judgment of Lilley, C.J*, 4 Q.L. J., 202. 
He McOrath (1893), 1 Ch., 143, approved. 

Appeal from an order of Harding, J., dismis- 
sing a summons for change of guardians. The 
matter came on originally before Lilley, C. J., wbo 
required further evidence to establisb the authen- 
ticity of a document alleged to bave been executed 
by Jobn McCrobon. Tbe facts are set out in tbe 
judgments. 

Habdoto, J. : This case came before the Chief 
Justice in an application for the removal of tbe 
testamentary guardians. His Honour beard it 
upon a£Sdayits wbicb have been called to my 
attention, and wbicb I bave read. His Honour 
in bis judgment says : — " It would be more satis- 
factory to me to bave further evidence of what 
took place wben it is said tbe instrument was 
signed, by whom, wben, how, and under what 
circumstances he was induced or yolunteered to 



sign it. How did such a sudden change of inten- 
tions come about? If the seal of confession 
locks up any secret I do not ask that it be broken. 
Against the document, when once established, I 
see nothing in this case that can prevail.*' I infer 
that His Honour was not satisfied upon the affi* 
davits which were then before him that that 
document had been established. On the perusal 
of these affidavits I agree with His Honour. I 
do not think, as the case then stood, that the 
document had been established, and, consequently, 
as the matter stood then the motion must have 
been dismissed. The onue was clearly upon the 
parties moving in this case. It is for them to 
establish that document. Now, the facts shortly 
are these : — That Jobn McCrobon had, for a con- 
siderable period of years, lived a life in which he 
displayed no religious opinions. Some of his 
frieuds say he was an agnostic. At any rate he 
was a man without a religion. His wife was a 
Protestant. They had issue of marriage — two 
children. The wife died ; but, whilst she was in 
her last illness, she used such influence as a wife 
has with her husband to induce him to desire 
that bis children should be brought up as Pro- 
testants. In consequence of this certain relatives, 
who had come from England about this time, were 
placed in charge of the children, and continued 
in charge with the knowledge of the father until 
bis death on August 4th, 1890. On August 3rd, 
1890, 1 think that John McCrobon still continued 
a man of no religion, or at all events he was not 
of the Eoman Catholic religion. On that night, 
after eight o'clock, when the doctor was with him, 
he was in a dying state, and the doctor left him 
then, never expecting to see him alive again. In 
these circumstances certain of his relatives, who 
were Eoman Catholics, and the Beverend Father 
Nolan, as a Boman Catholic priest, had communi- 
cation with him ; but, as a priest, he would have 
no dealings as a member of the Soman Catholic 
Church untQ he bad cast from him certain worldly 
connections which deprived him of the offices of 
tbe Boman Catholic Church. There again I am 
strengthened in my opinion that at that time he 
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was not a member of the Soman Catholic Church. 
Then it is said that this document was signed by 
him : — I, John McCrohon, do hereby express my 
sincere wish and desire to have my two children, 
Emily McCrohon and Lillian McCrohon, to be 
given to my mother, Ann McCrohon, to be brought 
up by her in the Eoman Catholic religion. — John 
McCrohon ( x his mark). That was said to have 
been signed by the dying man. After this time 
a certain document^ renouncing his membership of 
the Society of Freemasons, was also said to have 
been signed. Different accounts of his signing 
are given, and it is said that when it was ready to 
be signed he got up and commeuced to sign it. 
Then that was altered, and he signed it with his 
mark, and so on. At all events it is signed in the 
presence of two witnesses, James Down and John 
Pogarty. One of these witnesses is dead, and the 
other has gone south. Father Nolan says that he 
has been unable to find him, but he does not say 
what, if any, steps were taken to find him. Now, 
who are the persons who spoke as to the circum- 
stances under which this document was signed, if 
ever it was signed ? We have the evidence of the 
Eeverend Father Nolan, Mr. and Mrs. McCroker, 
and Burke, who were said to have been there ; but 
in all this evidence there is a certain amount of 
inconsistency, as I read it, and it is all evidence of 
persons interested in gaining the appointment for 
the applicant, or of persons of the same religion 
as the applicant. There are no disinterested wit- 
nesses. The first observation I would make in 
this case is this: that a short time beforehand 
John McCrohon had made his will, and had 
appointed William Land and Frederick Q-. Brown 
to be guardians of his children, and that Land was 
his wife's relation, and, as I have said, had charge 
of the children during McCrohon's lifetime. At 
that time his intention and expressed desire was 
that the children should be brought up as Pro- 
testants. Now, so far, that is the testamentary 
appointment of these two gentlemen as the 
guardians of these children. This document, 
which is said to have been signed, is a revocation 
of their appointment, in so much as by it the 



custody of the children is given to themotber. 
and directions as to the bringing of them up ct 
given. So that this document ^signed on th: 
night would, if properly proved, amount to & 
testamentary appointment of his mother ajs tV 
guardian, and might or might not bave amountt^i 
to a revocation of the previous appointment <! 
those two gentlemen as guardians, or it migbt > 
the appointment of her as a joint guardian ; buL 
so far as it amounted to the appointment of her 
as guardian, it was a revocation of the will. TL « 
document to have that effect, and to hare tk 
effect legally, could have been proved as a will 
and if it had been proved as a will probablj the 
whole of the contention of the applicant woali 
have been sustained. But no attempt has bees 
made to prove this as a will, and if an attempt 
had been made to prove that as a will, soidc 
evidence would have been required as to it* 
attestation, and in all probability it would di' 
have passed probate until affidavits from certiiy 
ing witnesses had been produced. 80 thatt: 
mere fact of it not having been propounded: 
proof is an admission, possibly, that evider 
sufficient to entitle it to proof cannot be p 
duced. Then the next step f aQing that, i» : ^^ 
will use this document as an expression of ^ 
deceased's intention after the execution of ^ 
will. But the will is an expression of the ma^* 
intention, so that, taking it thus far, I do not 
think that the mother, Ann McCrohon, should he 
added as guardian or associated in any way in the 
guardianship of these two infants. We have thu 
document, which amounts only to an expression 
of opinion as against the will, and it is executed 
when the man is given up for dying. It *^ 
executed at the same time that the document was 
signed by which he threw off his connection witfl 
the Freemasons, and which he is said by the 
affidavits to have fully understood. At the ti^"^ 
that this document was signed, if it ever ww 
signed, George Edward Clarke sees him, and he 
then describes what took place. He knew him, 
and called him by name, and then " he requested 
his sister, who was sitting near the bed, to 1^^^ 
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him, which she did. Whereupon I asked the said 
John McCrohon what he wished me to do, when 
he looked at me very earnestly, and speaking 
with great difficulty, said * Masonic funeral,' to 
which I replied *Do you wish for a Masonic 
funeral ? ' And the said John McCrohon an- 
swered * Yes.' The said Thomas Wright was 
present at this interview, mentioned in paragraph 
10, and in answer to a question put by Wright as 
to whether he wanted a Masonic funeral, the said 
John McCrohon answered 'Tes.'" So that 
clearly, as to one of the documents that was 
signed at the same time that this took place, he 
could not have known what he signed, or else he 
must have changed his mind within a very few 
minutes, or else he would, in all reasonable pro- 
hability, in the same way, have referred to it. 
This was when Mias McCrohon was out of the 
room, and there was no one else there. I think 
the same observation made with regard to the 
document relating to Freemasonry applies to this. 
He knew nothing at all about it; and in my 
opinion he did not intend that the religion of his 
children should be changed. On the cases cited 
by Mr. Eutledge, I do not think, even had I been 
of opinion that he was desirous that the religion 
of his children should be changed, that any case 
has been made for the removal of the testamentary 
guardians appointed by the will, namely, William 
Land and Frederick Ot. Brown, as I do not think 
that he died in the Eoman Catholic religion, or 
that he desired that his children should be brought 
up in that religion. I see no reason why his 
mother, or the Reverend Father Nolan, should be 
associated in the guardianship. I think on the 
whole that the applicants have failed to supply 
that evidence which His Honour thought would 
be necessary to carry the matter further, and on 
the whole I am of opinion that the motion must 
be dismissed. It is the rule that a person making 
a successful motion gets the costs, and a person 
making an unsuccessful motion pays the costs. 
The motion is dismissed with costs. 
From this judgment the applicants appealed. 
Byrnes, A.O., Builedge, and Q-, W. Fawer^ for 



the infants, by their next friend Ann McCrohon. 
Feez, ioT the testamentary guardians, to oppose. 

Byrnes, A,G. : The deceased was married in 
the Boman Catholic Church; his first child was 
christened in the Eoman Catholic Church. 
Throughout his lifetime he was a Eoman Catholic, 
though an indifferent one. The evidence is over- 
whelming that he directed his children to be 
brought up Eoman Catholics. There is no evi- 
dence that the children had any settled religious 
convictions. The deceased was of sound mind, 
memory, and understanding when he executed the 
document. It has been impossible to get the 
attesting witnesses. One is depd and the other 
has gone away. [Q-bifpith, C.J. : The onus is on 
the appellants to prove the document. If the docu- 
ment was the dehberate wish of the dying man it 
will prevail. Eeal, J. : I have yet to learn that a 
man by becoming a Freemason declares that his 
children .shall be brought up as Protestants. Free- 
masonry, like other secret societies, is forbidden 
by the Eoman Catholic Church.] The appeal is 
based on two grounds: first, the wish of the 
testator to have the children brought up in his 
own faith ; and, secondly, the right of the father 
to direct how his children are to be brought up. 
It was the last wish of the deceased to have his 
children brought up Eoman Catholics. Hawks- 
worth V. Rawksworth, 6 L.E , Ch. 639 

Feez: The decision of Mr. Justice Harding 
should be upheld. His Honour found the 
deceased was not of sound mind when he signed 
the document. The children are being well-treated 
by the present guardians. The Court will con- 
sider the welfare of the children, and allow them 
to remain under the sole control of the testament- 
ary guardians. In re MeGrath (1892), 2 Ch. 
496; mil V. Hill, 31 L.J , Ch., 606; Be Violet 
Nevin (1891), 2 Ch., 299; Be ffMalley, 8 Irish 
E., Ch., 172; Be Clark, 21 Ch.D., 817; Andrews 
V. Salt, 8 L.E., Ch., 622. The aipplioants have 
waived any rights they, had, as they allowed 
eighteen months to elapse after the death of the 
father, during which time the infaiiLts were being 
brought up as Protestants. The welfare of the 
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children is paramount, and religious matters 
should not be considered. The father forfeited 
and abandoned his rights to dictate as to the 
religion of his children by his conduct during his 
lifetime. • 

Butledge^ in reply : It is quite consistent with 
the welfare of the children that another guardian 
should be added to the testamentary guardians. 

b.A.V. 

Q-BiPFiTH, C.J., recited the facts up to the 
death of John McCrohon, father of the children, 
and deliTered judgment: The question to be 
decided is whether the children are to be taught 
in the Eoman Catholic faith, which was the 
religion of the father, or whether they should be 
brought up as Protestants. The case put by the 
appellants is that the children ought to be brought 
up in the religion of their father, as a general 
rule, and that if the rule does not apply that they 
ought to be brought up in the religion in which 
their father desired them to be brought up It 
was contended by the appellants that in either 
case they were entitled to succeed, on the ground 
not only that the deceased was a Eoman Catholic, 
but that he expressed a desire that the children 
should be brought up as Eoman Catholics. Ac- 
cording to a judgment delivered by Lord Cotteii- 
ham, in 1840, in Talbot v. Shrewsbury, 4 My. & 
Cr., 68(5, the father has no absolute right, under 
certain circumstances, to direct the religion of his 
children after his death, but the Court will pay 
the greatest attention to an expression of his 
wishes. In the case of in re McQrath (1893), 1 
Ch., pp. 148-147, a judgment was delivered on 
November 11th last, which may be taken to bring 
the law to the present time. That judgment did 
not go so far as the contention of the appellants — 
that the Court was bound to direct that the 
children should be brought up in the religion of 
their deceased father, or that the Court was 
bound absolutely to have regard to the wishes of 
the deceased father. The effect of that was that 
the wishes of the father would be carried out so 
far as they were not inconsistent with the welfare 
of the children. If the father expressed no wish, 



the necessary inference would be that he intended 
his children to be brought up in his own religion, 
and the case to be decided is whether the case o! 
these infants falls within the general rule, or 
whether it is one of the exceptions. On this 
point it was contended that the father, by his con- 
duct during a long course of years previous to his 
death, had acted in such a manner as to have 
abdicated, or abandoned, or forfeited his right to 
have his children brought up in his religious faith. 
The question has been raised during the argument 
as to how far it was possible for a father to 
abandon what was as much a duty as a right. 
That point was dealt with in the ease of Sill v. 
mil (81 L.J., p. 605), and in Andrews v. SaU 
(8 L.E., Ch., p. 622). In the case of Eill v. 
Hill the father, although a Eoman Catholic, had 
allowed his children to be brought up as Pro- 
testants by his wife, who was a Protestant. It 
was held that a father might, by his conduct du^ 
ing his lifetime, act in such a manner towards hia 
children that the Court, in considering their wel- 
fare, would decline to act upon a wish exppesaed 
by him on his deathbed in contradiction to a con- 
sistent course of action during his lifetime. That 
opinion was also upheld in the case of Andrew r> 
SaU. The question for this Court is to consider 
whether the father in this case had so acted that 
the Court would decline compliance with a wish 
made by him on his deathbed, when such a wish 
was, in the opinion of the Court, inconsistent with 
his previous conduct, and contrary to the welfare 
of the children. It is necessary for the Court to 
consider whether it is to the interest of the chil- 
dren to give effect to a resumption of authority 
capricious and cruel to the children. We have to 
consider whether this case falls within the general 
rule, or whether it is an exception, and one m 
which the Court ought not to inferfere to remove 
the children from the custody into which they had 
been put by will As to the religion of the father, 
Mr. Justice Harding has found that the deceased 
McCrohon was of no religion — certainly not a 
Eoman Catholic—up to the time of his death. 
With that finding I am unable to agree. McCrohon 
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had always been a Soman Catholic. He was 
married in a Roman Catholic Church, and his 
first child was baptised in a E/jman Catholic 
Church. There is do evidence as to the baptism 
of the second child. It is true that the deceased 
was a Preemason, and being a Preemason is in- 
consistent with being admitted to the sacraments 
of the Roman Catholic Church. Before his death, 
however, and while almost in extremis in the hos- 
pital, he had become reconciled to the church, and 
received the last rites of a dying Catholic. That, 
however, did not make any difference, as the 
deceased was always a Roman Catholic for the 
purpose of considering in what religion his chil- 
dren should be brought up, if there were no other 
circumstances, and no expressed wish. The wishes 
of the deceased were said to have been finally de- 
clared by a document executed on August 3rd, 
the day before he died, and almost the last act of 
his life. It is important to consider what was the 
course of his conduct up to that time for the pur- 
pose of deciding whether the case comes within 
the exceptions to the rule. In doing that we have 
to refer to the evidence, and I believe that all the 
witnesses have testified what they really believed 
was true. Previous to his death the deceased had 
promised his wife that the children should be 
brought up as Protestants. During his life he 
had not taken any part in the religious instruc- 
tion of the children, and he appeared to have 
handed them over to Miss Land, who was a Pro- 
testant, who seemed to be an intelligent person. 
She came out from England for the express pur- 
pose of taking care of the children, who had 
probably by this time formed an attachment to 
her and Mr. Land, and the question is whether, 
under all these circumstances, the Court should 
give effect to a sudden change of intention by a 
man on his deathbed. I have very great doubts 
as to whether the testator, when he executed that 
document, understood that what he was doing 
would be to entirely alter the course of action 
which he had adopted from the birth of his second 
child ; that it would mean the taking away of the 
children from the testamentary guardians, whom 



they knew well, and handing them over to the 
grandmother, whom they apparently had never 
seen. The document itself bears evidence on the 
face of it that the deceased did not know what he 
was signing. He has attempted to write his name, 
but his surname is nothing more than a scrawl, 
and is uncompleted, although it is apparent that 
the man was not illiterate and wrote a very good 
hand. But assuming that that document was the 
last deliberate expression of his intention, then 
the question arises as to whether the Court ought 
to allow a sudden change of mind to override a 
previous course of action for years. Tliat ques- 
tion will have to be answered in considering the 
time when it came on for decision, and the age of 
the children when the application was made. 
The elder child was aged nine, and the other two 
years younger ; and eighteen months had elapsed 
between the death of the father and the date of 
the application. In all matters of religion the 
Court is absolutely impartial. The welfare of the 
children has to be the primary consideration of 
the'Coiirt, which knows nothing about one religion 
more than another for the purpose of considering 
the custody of the children. The Court has simply 
to decide whether it is desirable, after children 
have been brought up in the way they have 
been for a course of years, to take them from the 
custody of the present guardians and give them to 
some other guardians. A suggestion has been 
made that the children might be sent to an orphan- 
age, but in my opinion it is better for them to 
remain in the custody of their relatives, as at 
present, than to be handed over to the custody of 
strangers in an orphanage or elsewhere. On the 
whole I have come to the conclusion, having 
regard to the welfare of the children, and con- 
sidering the conduct of the father for many years 
previous to his death, together with the fact that 
since his death the children have remained with 
the present guardians, that we would be wrong in 
interfering by changing the custody of the chil- 
dren, or making an order directing them to be 
brought up in the Roman Catholic faith. We 
should let things remain as originally settled by 
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the testator, and not allow an expression of 
opinion on his deathbed to reverse all that he had 
previously done. For those reasons I am of 
opinion that the appeal must fail. 

Chubb, J. .* I agree with the judgment of The 
Chief Justice on the law, and with his findings on 
the facts of the case. 

BeaIi, J. : 1 have the misfortune to differ from 
my brother judges. The first thing we have to 
ascertain is the principle of the law necessary to 
this case, and the circumstances which give rise to 
the very liberal feeling which the law now holds 
It is not necessary to this case, but there was a 
time not far distant when the fact that an attempt 
was being made to get the children to bring them 
up in the Boman Catholic faith would have been 
sufficient to have secured the failure of the appeal. 
That,' however, is not the case in these enlightened 
times. I entirely agree with the law laid down by 
the late Chief Justice in this case, and the law 
laid down in in re MoGhrath appears to me to be 
entirely consistent with the judgment of the late 
Chief Justice as to the rights of the father. The 
applicants have no right in a case of this kind. 
All they can do is to call the attention of the 
Court to the wrong that is being committed, and 
require its assistance for the purpose of carrying 
out the law. I know of no means whereby the 
law can be carried out in a mixed community, 
unless hard and fast rules are laid down. I am 
utterly incompetent to decide between the merits 
of the various religious. Any man who believes 
in any particular religion is incompetent to decide 
for other people the merits of another religion. 
I, however, can claim the right to decide for my- 
self, and the law has gone so far as to say that 
the religion of the children is to be governed by 
that of the father. Whether that is a wise direc- 
tion or not it is not necessary to determine. Even 
on the strength of the decision in in re McOrath, 
1 must have held that the children ought to have 
been brought up iji the religion of their father, 
and that they had the right to be brought up in 
that religion. The Court will refuse to grant that 
right only when the father has deprived himself 



of his right to direct the religious education • f 
children The law requires that the Court -i 
be guided by the opinion of the father, aihi ' i 
Court will be so guided unless the father lia?? }<• J 
mitted a state of things to arise tliat would n i 
it unreasonable for the Court to ast^i^t him. 1 \ 
first question of importance, to my miud. i 
whether the document which has been ppniii I 
represents the wishes of the deceased as n.-; i 
the education of his children. That depend^ u i 
two things. Pirstly, whether he signed it : :.: 
secondly, whether he was conscious at the r- 
1 am disposed to answer both those que^r>*>:i> i 
the affirmative. 1 am satisfied that the docuujir 
has been proved sufficiently to admit it to pri ' 
as a will. There is no doubt that the dece:^' 
was a member of the Koman Catholic ^'lur 
He was married in the Roman Catholic Cbur 
and his wife became a Catholic, and his first 
was christened in the Boman Catholic CI* 
It has been said that he abhorred the H 
Catholic religion, but that is hardly the 
Every act of his life, where he had to take [: 
a religious ceremony, was in a Boman d' 
Church ; and when he went to the hoepits 
told the doctor that he did not want to be botn-Tf 
with clergymen, but he next told a warder tli.» ' 
did not object to Eather Nolan. Every act nt u 
man's life was consistent with his being a R^'"J'' 
(catholic, and when the hand of death was up 
him he became very anxious to see a priest, ^c 
the man would not have been such a hypocrite i^- 
his deathbed as to send for a priest, if he ha«l -^ 
abhorrence of the Koman Catholic religion. ^ 
have come to the conclusion that that documti ' 
was a deliberate wish on the part of McCroh'^ 
and 1 see nothing which would make me disreg-^' 
the evidence of Father Nolan. The decision '^ 
the judge below, as to the validity of that (lo^n: 
ment, was entirely wrong in my opinion, and tak- 
ing into consideration my view of the law ou t' ^ 
subject, 1 consider it is incumbent on the Court ^'' 
order that that declaration should be acted uf " 
Then comes the question whether there were »"? 
circumstances in the man's conduct whicb ren- 
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dered it improper for the Court to enforce the 
ri^ht of the child to be educated in the religion of 
his father. I a^rree with The Chief Justice that 
it is the law that a child has that right under 
ordinary circumstances, but I do not agree with 
him that there is anything in this case which ren- 
ders it inn proper for the Court to direct that that 
rule should be followed. It is true that the chil- 
dren were under the control of the mother, but 1 
cannot conceive how in this case that could be 
otherwise. They were taught to say their prayers, 
but there was no evidence that the prayers of the 
Church of England, which they were taught, 
would be inconsistent ^nth those of the Roman 
Catholic Church. Is it to be said that, under 
those circumstances, the man forfeited his right 
to have his children brought up in his own 
religion ? His wife, it wafl said, asked him to 
allow the children to be brought up as Protest- 
ants, but if he was always expressing his abhor- 
rence of the Homan Catholic Church, what did 
such a request mean? The deceased, however, 
deliberately expressed his desire, after nearly 24 
hours' consideration, to have his children brought 
up as Catholics. He had done nothing previously 
to deprive him of his right to direct the religion 
of his children, and the deliberate wish expressed 
in that document should prevail. The only evi- 
dence as to the deceased having expressed a wish 
for his children to be educated in the Protestant 
religion came from his servants, who are Protest- 
ant h, and are now the testamentary guardians of 
the infants. 1 am sorry my brother judges have 
decided that the appeal should be dismissed, for I 
feel that no man will be safe unless he happens 
to have about him servants of the same religion as 
himself. I dissent from the dismissal of the appeal. 
(Griffith, C. J. : Considering the position of the 
testamentary guardians, we consider the costs 
should follow the result of the appeal. 

Keal, J. : 1 agree with that, especially as costs 
were asked for. 

Appeal dismissed with costs. 

Solicitors for appellants : Thynne Sf Macartney, 

Solicitors for respondents : Bemays ^ Osborne. 



BBITCHEB V. WILLIAMS AND 0THEB8 

Brands Act of 1872, sec. 27 — Admission of evi' 
dence of previous eon rict ions — Practiee — 
Costs. 

Two sammonseB were issued against B. , at the Charleville 
Police Court, for wilfully branding with his registered 
brand two calves of which he was alleged not to be 
the rightful owner. By consent both sammonsea 
were heard as for one offence only. Evidence was 
given of previous convictions for illegally branding, 
but that, as to branding, did not show that B. had 
himself branded either of the calves, and he was con> 
victed and fined £40 and costs. 

ffdd, on a motion to quash the conviction, that as the 
evidence of previous convictions had not been objected 
to before its admission, the conviction was not bad 
on that ground, but that the conviction must be 
quashed on the ground that the evidence did not 
ahov. B« to hfi guilty of~tlre ofience clisrged. The 
evidence showed that he was present and caused the 
branding to be done. 

The rule was made absolute, with costs against the Crown. 

MoTiOK for a rule absolute to quash a convic- 
tion or order made by John Vivian Williama, 
Police Magistrate, and John Armstrong, Junior, 
at the Charleville Police Court, on the 3rd day of 
February, 1893, on a complaint wherein Herbert 
Hart was complainant, and Henry ^iamuel Britcher 
defendant, on the following grounds : — (1) wrong- 
ful admission of evidence of previous convictions J 
(2) that the evidence did not show the defendant 
to be guilty of the offence charged ; and (3) that 
there was no evidence to support the conviction. 

Bannatyne^ for Britcher; Byrnes, A.O., and 
FeeZj for the convicting magistrates, and (at a 
later stage) for the Crown, to show cause. 

Bannatyne: Th6 evidence showed that the 
branding was done by a servant of B., assisted by 
his two sons. Evidence was admitted of previous 
convictions. In a criminal case, only evidence 
material to the issue can be allowed — Bey. v. Gib- 
son, 18 Q.B.D., 637. The Bench allowed the 
sergeant of police to state that there had been 
two previous convictions, and that, in the first 
case, the defendant had been fined £10, and in 
the second, £20. [&biffith, C.J. : We are all 
agreed that it was not admissible evidence if it 
was objected to. HjkBBiKa, J. : It has been laid 
down over and over again that a judge of this 
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Court must not allow a prisoner to be convicted 
on improper evidence, and that it is the judge's 
duty throughout the trial to protect the prisoner 
from improper evidence. Griffith, C.J. : Can 
you show thfl,t in a case of summary conviction 
before justices any conviction must fail if evidence 
is admitted which is inadmissible?] I submit 
that is so. There is a conflict of evidence as to 
whether the evidence was objected to. [Griffith, 
C.J. : Is there any case where a conviction has 
not been sustained where the objection as to 
admissibility of evidence is made for the first time 
after the conviction ?] 1 do not know of any. 
[Q-RiFFiTH, C.J. : Neither do I. In common law, 
if you give unsound reasons for the inadmissibility 
of evidence, and the judge admits it, you cannot 
afterwards upset the decision on that point.] As 
to the third objection Ex parte Hop Sing^ 4 
N.S.W., W.N., 59, was cited. 

Byrnes^ A. Q, : The appellant was only nineteen 
yards away from where the branding took place. 
He was practically present and employed an inno- 
cent person to do an illegal act. The defen- 
dant admitted in cross-examination that he had 
been twice convicted. No objection was taken to 
the evidence-in-chief at the time. The police 
magistrate has made an aflfidavit to that effect. 

Bannatyne^ in reply, submitted there was no 
evidence that the appellant was so close to the 
man actually doing the branding that he was 
actually engaged in the work himself. 

GrRiFFiTH, C. J. : This is a motion to quash a 
conviction against Henry Samuel Britcher for 
illegally branding two calves, on the grounds (1) 
that evidence of previous convictions was wrong- 
fully admitted ; (2) that the evidence did not show 
the defendant to be guilty of the offence chatged; 
and (3) that there was no evidence to support the 
conviction. As to the Virrongful admission of 
evidence, affidavits have been filed that no objec- 
tion was made at the time. I believe that was the 
case, and on that ground the appeal fails. If 
justices are to be held responsible for the admis- 
sion of evidence, and if a conviction is not to hold 
good when evidence is wrongfully admitted with* 



o\it an objection being made at the time, an 
intolerable burden will be imposed on magistrates. 
Another objection is that the offence of which the 
defendant has been convicted is different from the 
one with which he has been charged. The defen- 
dant was charged with branding, and the evidence 
clearly showed that he caused and directed the 
branding to be done. The real question is 
whether under the circumstances he was properly 
charged with branding. It is not necessary that 
a man should actually do the branding himself to 
become a principal. If he were in the yard and 
saw the branding done, he is quite as much a 
principal. No alteration has been made in the 
charge preferred against the defendant, and on 
that ground I think the order must be made 
absolute and the conviction quashed. Costs were 
asked against the Crown, but I do not think thej 
should be granted. 

Harding, J. : I think the rule should be m«le 
absolute and the conviction quashed on the second 
ground, but^Ido njj.t-exp*e«a any opinion at present 
with regard to the first ground of the appeal. The 
Crown has joined in the fight and supported the 
complaint, they must bear the penalty and will. 
have to pay the costs. 

Chubb, and Real, JJ., concurred. 

Griffith, C. J. : I hold the opinion that the 
C7rown ought never to pay costs in criminal or 
quasi-criminal cases ; but perhaps 1 am prejudiced 
on account of having been so long a Crown Law 
Officer. 

Kule absolute with costs against the Crown. 

Solicitors for appellant : Bon chard 8[ Holland. 

Solicitor for respondent : J. Howard Oiil- 



THE QUEEN V. MILLEBf AND 0THBB8. 

Licensing Act (49 Vic, No. 18), ss. 41, 49, 57— 

District Court— Appeal— Married Woman— 

Certiorari. 

An appeal to the District Court from the decision of a 

Licensing authority lies only in cases where an apph- 

cation is refused on the ground mentioned in section 

44, sub. 7 of The Licensing Act, 

That Act does not prevent a married woman from holding 

• a license, and such license being a mere personal right 
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is not affected by The Married W<mien's Property 
Act, 1890. The licensing justices may, if they think 
it nndesirable, refuse to grant a license to a married 
woman. 

MoTioK to make absolute an order nUi on 
Granville George Miller, Esquire, District Court 
Judge, Francis Sealey, and Alice Comlej, wife of 
P. Comlej, to show cause why an order in the 
nature of a mandamus should not go against them 
calling on the said judge to state a special case 
raising questions of law which arose in the hear- 
ing of an appeal before the District Court at 
Beckham pton, on 19th January last, in which 
PrauciH Sealey and Alice Comley were appellants, 
and tbe Inspector, under The Licensing Act of 
1885, respondent, on the grounds (1) that, under 
section 57 of The LicenBing Act of 1885, a 
married ^oman is not eligible t«i hold a publican^s 
license ; (2) that section 57 of that Act is not 
repealed by The Married Women's Property Act, 
1890 ; (3) that the judge of the District Court 
bad no jurisdiction to hear the appeal, with costs 
againHt the respondents other than the judge; 
also, why a writ of certiorari should not issue, 
directed to the said District Court Judge, Francis 
Sealey, Alice Comley, and the Registrar of the 
District Court at Kockhampton, to bring up the 
proceedings in this case and the certificate of the 
judge ; also, why a writ of prohibition should not 
issue, directed to the said judge, Prancis Sealey, 
and Alice Comley, directing them to desist from 
proceeding under the said order. 

Byrnes, A. Q., and Oore-Jones, for the prosecu- 
tion ; Lilley, for Alice Comley. 

The facts appear from the judgment. 

Byrnes, A.Q., referred to Reg, v. Kelly, 3 
Q.L.J., 153; District Courts Act, ss. 150, 162. 
Mules {Grown side), O. 7, r. 6. An appeal lies to 
the District Court by section 49 of The Licensing 
Act of 1885 No proceedings were taken to 
entitle the appeal, section 41 (2). The judge 
held he had jurisdiction, and reversed the magis- 
trate's decision. lie held that section 57 of the 
Act was repealed by The Married Women's Pro- 
perty Act. He refused to state a special case on 



the ground of no jurisdiction. Justices Act, sec- 
tion 245. 

Lilley : Sealey was the licensee, and wished to 
transfer to Alice Comley. The Licensing Act, 
section 4, defines a '* licensee " ; section 24, " dis- 
qualified persons '* ; sections 25-28, " the requisites 
for a license" ; section 41 (sub. 7), " objections "; 
sections 43, 54-56, "transmission on marriage." 
Whiteley and Lowe's Licensing Acts, 30, 31 ; Beg. 
V. Nicolson, 10 V.L.R. (L), 255. A married 
woman can hold a license since The Married 
Women's Property Act. The judge was right in 
acting as he did. Justices Act, sections 226, 229, 
237. District Courts Act, section 159, clause 2. 
The rule should be discharged. 

Byrnes, A.G., in reply: A married woman is 
disqualified. The Married Women* s Property Act 
does not affect the question. 

Gbiffith, C.J. : In this case Mrs. Comley 
joined with one Sealey, the licensee of the Volun- 
teer Arms Hotel, at Eockhampton, in an applica- 
tion for the transfer of the license of the hotel to 
her The inspector objected to the transfer of 
the license to Mrs. Comley on the ground that 
she was a married woman, and therefore incapable 
of holding a publican's license, and the licensing 
authority refused the application on that ground. 
An appeal was made to the District Court, and it 
was heard by Judge Miller, who was of opinion 
that a married woman was not disqualified from 
holding a license, and directed that a license 
should be issued to Mrs. Comley. An application 
was made to Judge Miller to state a special case, 
but he refused, as he held that he had no jurisdic- 
tion to do so. It is not necessary in this case to 
determine whether he had jurisdiction in that 
respect or not, but I am disposed to think that the 
wording of section 237 of The Justices Act is 
large enough to cover acts of justices making an 
order refusing to allow of the transfer of a license. 
The appeal was made under section 49 of The 
Licensing Act of 1885, which provides a number 
of grounds for refusing a license. Other grounds 
are also enumerated in section 41. Before a 
license can be granted certain conditions in regard 
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to the buildings are to be complied with ; the 
building has to contain a certain number of rooms, 
which are to be properly furnished. Then the 
applicant has lo be of good character, but on the 
whole the grounds of appeal are limited. The 
question as to whether the conditions prescribed 
by the Act have been complied with or not is a 
subject of appeal, as upon that matters of law 
may arise. The conditions are of such a nature 
that some act is required to be done either by the 
applicant or to the premises. The premises have 
to be in a proper condition, and the applicant has 
to give notice of intention to piake the application, 
and do other things. In my opinion the conditions 
referred to are conditions that are to be performed 
by the doing of some act either by the applicant 
or to the premises. In this case the objection 
taken was that the applicant \vas a married woman. 
That was not saying that she had failed to comply 
with any of the conditions, and there was no 
objection that the applicant had failed to comply 
with any of the conditions prescribed by the Act. 
The District Court judge had therefore no juris- 
diction to hear the appeal. A good deal has been 
said on the abstract question ns to whether a 
married woman is qualified to hold a license under 
the Act or not, and on that question I may say 
that there is not sufficient material before us to 
show whether the justices really considered the 
fitness of Mrs. Comley. On that point, however, 
it is well known that before the passing of the 
Act it had been the practice to grant licenses to 
married women of well known respectability, 
living apart from their husbands, and under such 
circumstances as gave them absolute control of 
the house in respect of which the license was 
grainted, but The Licensing Act of 1885 does not 
say in express terms that a married woman is not 
to have a license granted to her. The question 
does not arise in this case, though I may say that 
the inclination of my mind at present is that 
while it does not either expressly or by implica- 
tion prohibit the granting of licenses to married 
women, it indicates pretty plainly what the com- 
mon sense of licensing benches has acted upon for 



many years — the undesirableness of granting 
licenses to married women. I am unable to see 
what application The Married Women' i Property 
Asii has to that abstract question of granting 
licenses to married women. A license under the 
Act is not in the nature of property. It is a pe^ 
Bonal right to carry on a certain business, and 
incidently the right to property might be involved. 
A license is granted on tlie personal fitness of the 
applicant, and that is not a subject for transfer. 
Section 57 of The Licensing Act provides that in 
the case of a female licensee being married the 
license will devolve upon the husband as if granted 
to him originally. That might have been inserted 
in the original Act in recognition of the fact that 
a license did not confer any property which was 
capable of devolving upon the husband, but con- 
ferred only a personal right. It is not necessary 
t6 pursue the matter further, however, and the 
Court having come to the conclusion that the 
District Court judge had no jurisdiction to he«r 
the appeal, the rule will be made absolute for 
certiorari^ and the order of Judge Miller granting 
the license will be quashed without costs. 

Harding, J., and Chubb, J., concurred. 

Solicitors for respondents: Rees M. Jones and 
Boland, 

Solicitor for prosecution : J. Howard Gill, 
Crown Solicitor. 



MAY SITTINGS OF THE FULL COURT. 
o'bRIEN V, o'bBTBN and HOLLAKDfiB. 

Divorce — Taxation of wife's costs de die in diem- 
Solicitor and client. 

Coats allowed to a wife dt die in ditm should be taxed m 
between party and party during the trial. E\fvtrson 
V, Elfverson, 4 Q.L.J., 25, varied. Ottaway v. 
Hamilton, 3 C.P.D., 393, followed. 

Summons for a review of taxation of a wife's 
costs de die in diem referred to the Full Court by 
GriflBth, C.J. The taxing officer allowed them as 
between solicitor and client, following the prac- 
tice laid down in Elfverson v. Elfoerson, 4 Q.L J) 
25. 
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Zilley, for petitioner ; Butledge^ for respondent. 

Lilley : The costs should be taxed as between 
party and party. The wife is allowed reasonable 
costs to defend the suit. If further costs are 
incurred the solicitor is entitled to bring an action 
against the petitioner to recover at common law 
what he had expended. Matrimonial Causes Acty 
section 46 ; Ottaway v. Hamilton, 8 C.P.D., 393 ; 
Browne on Divorce, 6th edition, 342 ; Stocken v. 
I'attrick, 29 L.T., 507, were cited. 

Rutledge : The taxing officer has observed the 
rule allowing costs for necessaries. The practice 
laid down in JSlfverson v. Elfvernon has been fol- 
lowed. The costs of this application should be 
paid by petitioner. 

Lilley : They should be made costs in the 
action or be reserved. It is very hard cm us to 
have to pay them. I will ask to have them fixed 
now. 

Habdiko, J., delivered the judgment of the 
Court : The earlier practice in cases like this in 
the British courts, up to the time the case of 
Ottaway v. Hamilton, 3 C.P.D., 393, was tried, 
had not been distinctly laid down. That was a 
case in which the wife was paid her party and 
party costs, but her solicitor after that had sued 
the petitioner for extra costs on the ground that 
the work had been done by him as necessaries 
supplied to the wife, and that he was not in that 
respect limited to the statutory rights in the mat- 
ter. That decision is not absolutely binding upon 
the Court here, but it should be treated with 
respect. Although justifying an action by the 
wife's solicitor against the husbaud for extra costs 
as necessaries beyond party and party costs, it 
cannot be taken as in any sense justifying the 
taxing officer in granting taxation as between 
solicitor and client. The Court therefore thinks 
that, following the practice in the Ecclesiastical 
Courts, and the practice of the Courts at home, 
the costs which should be allowed should be de die 
in diem, as between party and party. In the 
present case we fix the costs of the present appli- 
cation, and of the application in Chambers, at 



twelve guineas, to be added to the respondent's 
next bill on taxation. 

Solicitors for petitioner : Lilley i[ O^ Sullivan. 

Solicitors for respondent : 0*Shea Sf O'Shea. 



Ex parte rilkt. bilet v. o'cabboll. 
Traffic Board — Plying for hire without a license, 

R. was convicted for unlawfully plying an omnibus for 
hire without having a license, and fined £5. He ran 
an omnibus from the Tramway terminus to his hotel, 
under an arrangement with the Tramway Company, 
and contended he was an agent of the company. The 
passengers by the tram received a ticket without 
extra fare to travel in the omnibus, and the evidence 
showed that on a settlement R. received on an average 
one penny for every passenger. 

Held, he was rightly convicted. Real, J., on the con- 
struction of the by-laws, thought the fine should be 
reduced. 

Motion to quash a conviction against the 
appellant on the prosecution of T. F. 0*Carroll, 
Traffic Inspector, for unlawfully plying an omni- 
bus for hire on the Hamilton Road without 
having a license. He was fined £6 with costs, to 
be recovered by levy and distress. 

Wilson, for appellant; Lilley and Sydes, for 
respondents. 

Wilson : There was no plying for hire. Riley 
ran an omnibus from his hotel to the tram termi- 
nus under an arrangement with the Tramway 
Company. 

GBrppiTH, C.J. : The case put before me was 
that the appellant was an agent of the company. 
Nothing was said about his being an hotel-keeper. 

Lilley : Under the by-laws of the Traffic Board 
every omnibus or vehicle plying for hire within 
the radius of the Metropolitan Board has to be 
licensed, and so has the driver of every such 
vehicle. The facts here are that the Tramway 
Company ran omnibuses to Breakfast Creek, and 
if the passengers desired to go on as far as Hamil- 
ton they got a ticket from the tram conductor, 
and entered the omnibus, which it was admitted 
was driven by a servant of the appellant. On 
the 7th March the respondent O'Carroll travelled 
,down to Breakfast Creek by the tram, and at the 
termination of the journey he obtained a ticket 



44 



THE QUEENSLAND LAW JOURNAL. 



from the conductor and travelled in the appellant*8 
*bu8 down as far as the Nudgee Boad. He did 
not pay any more than the tram fare of three- 
pence. The driver of the omnibus used an 
ordinary *buB whistle, and called out in the usual 
way for passengers. The evidence further showed 
that on the 9th March there was a settlement 
between the Tramway Company and the appellant 
and he was paid a certain rate for every passen- 
ger. [Hardiwo, J. : The evidence shows that he 
received on an average one penny for each passen- 
ger. Can you imagine a man driving passengers 
along the road for nothing? He left it to the 
honour of the Tramway Company.] Clarke v. 
Stanford, 6 L.R., Q.B., 357 ; and Allan v. Tun- 
bridge, 6 C.P., 481, were cited. Appellant was 
properly convicted under the by-laws of the 
Traffic Board, and the magistrates were entitled 
to inflict a fine of £5 under by-law No. 1, as the 
penalty was imposed by section 74. 

Ekal, J. : A penalty is provided in the section 
under which he was charged. There is no neces- 
sity to go to section 74. 

WiUon : The appellant was convicted on a mis- 
conception as to the term " plying for hire.'* 
Plying for hire means soliciting fares, and pay- 
ment of money by passengers is a necessary 
ingredient. It means plying regularly. The 
charge is that he gave 0*Carroll a free ride. 
[Real, J. : For which he was afterwards paid. 
He was quite at liberty to give free rides.] Den- 
nis V. Dillon, 12 Courier Eeports, was cited. The 
magistrates imposed a higher penalty than they 
were entitled to under the by-law. Plying for 
hire is a different thing to being hired to ply. As 
to costs, appellant is entitled to succeed on the 
whole case ; or, at any rate, the practice in Bilby 
V. Hartley, 4 Q.L. J., 137, should be followed. 

Ebal, J. : I agree with my brother judges that 
the appellant was rightly convicted of the offence 
with which he was charged, but I do not agree 
with them that he was rightly fined. The appel- 
lant has been charged under the first section of 
^he by-law, although the evidence disclosed the 

t that he could have been charged under the 



second. The second section provides for a penalty 
of £2 in the event of an infringement of the 
provisions contained in that section ; and I hold 
that sections 1 and 2 must be read together. The 
question therefore is whether the magistrates could 
inflict a fine of £5. I think they could not do so. 
I regret that I have the misfortune to differ with 
my brother judges on the point, but I cannot 
agree with them from my conviction. I think the 
penalty should be reduced to £2, otherwise I 
think the appeal should be dismissed, as 1 believe 
the magistrates have entered a proper conviction 

HABDiNa, J. : I regret to have to differ with 
my brother Beal According to my interpreta- 
tion of the by-laws, clauses 1 and 2 define separate 
and distinct offences. A penalty is provided for 
a breach of the second section, but there is no 
penalty for a breach of the first, and it therefore 
became the duty of the magistrates to impose tk 
fine under the 74th section of the by-laws, whici 
gave them power to inflict a fine of £5 or upwaniJ 
I think the defendant was properly conwto/, 
and that the magistrates had power to inflict ^^ 
fine. 

Gbitfith, C.J. : I agree with Mr. Justice 
Harding that the appellant has been properly 
convicted, and that the magistrates had power to 
inflict a fine of £5. There is no doubt in the 
mind of the Court that the appellant caused his 
vehicle to be plied for hire. Although money did 
not pass between the passengers and the driver, 
there was an understanding between the Tramway 
Company and the appellant by which he aft^f" 
wards received remuneration. The first two 
clauses of the by-laws, however, appear to hss^ 
been inartificially framed, and to my mind toe 
second has been taken from some Act of Parlia- 
ment. I agree with Mr. Justice Harding that 
there is no fine provided for a breach of the firs^ 
clause, and that being the case the magistrates 
were justified in inflicting the fine of £5. 

Solicitors for appellant: Chambers, Bruce q 
McNab. 

Solicitors for respondent : Thynne Sf Maeartnej/- 
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Ex parte stbachak. 

STBACHAN V, 8TBACHAN AND 0THEK8. 

Licensing Act (49 Vic, No. 18), *. 70 — Prohibi- 
tion Order — Judicial in quit if — Sight to he 
heard in defence — Quashing Order — Just ices 
Act (50 Vic, No, 17), g. 209, 

A prohibition order was granted against S. , under section 
70 of Tlie Licensing Act, on an ex parte application 
in accordance with a custom that had obtained for 
many years. 

Held, that the order must be quashed as S. was entitled 
to be heard in his defence. 

Held, also, that the order was within the meaning of sec- 
tion 209 of The Justices Act, and could be rescinded 
by a quashing order. 

Smith V. The Queen, 3 Ap. Ca., 314, followed. 

Motion for a quashing order against Alice 
Strachan, Philip Pinnock, P.M , and others. On 
the 20th April, on the application of Mrs. Strachan, 
an order was made, under section 70 of The 
Licensing Act, forbidding the serving of intoxicat- 
ing liquor to Captain Strachan. The application 
was made ex parte before Mr. Pinnock. 

MacDonnell, for the appellant, moved the order 
absolute. No notice was given to the appellant. 
He should have been called upon to show cause 
The practice has been to make these orders ex 
parte, but it has never been objected to. It has 
been repeatedly held by this Court that a man's 
liberty cannot be interfered with without hearing 
him. The order could be made out of spite, and 
might do great injury. 

Uabding, J. : I take it to be one of the strongest 
principles of British law, and one of thehighest 
privileges Englishmen enjoy under it, that a man 
cannot be deprived of his liberty of person or 
reputation unless there has been a judicial inquiry, 
legal under the law. Under section 70 of The 
Licensing Act a judicial inquiry is necessary. 
There are a number of matters on which it is 
necessary that a judicial inquiry should be held 
by the magistrate before he can make the order. 
He cannot make the order unless he is satisfied 
of certain things, as for instance — ( I ) Did he by 
the excessive use of liquor misspend, waste, or 
lessen his estate? or (2) did he injure or endanger 
his health, or the health of any other person? 



Those are matters upon which the magistrate must 
be satisfied ; and in order to be satisfied he must 
hold a judicial inquiry. A result of that judicial 
inquiry might be to prejudice in the present 
instance the liberty of John Strachan ; therefore 
I think he was entitled to be present. Fnr that 
no further authority is needed than the case of 
Smith V. The Queen, 3 Ap. Ca., 314. The latest 
decisions which have been given on the matter are 
in the cases of clubs. It was held there that 
wherever there had been a proceeding by a club 
to oust a member they must hold a judicial in- 
quiry ; and the party who was to be ousted must 
have an opportunity of being heard It seems to 
me that Strachan had a right to be in Court and 
to be heard. Whether or not he could give 
evidence is another matter, but under the new 
Criminal Law Amendment Act I suppose he could, 
and he could also have produced evidence to show 
that he was not open to the charge of the excessive 
use of liquor. I cannot think that because a 
course of practice has been followed by an inferior 
Court for a number of years such course should 
be followed by the Pull Court. The practice has 
not been recognised by this Court, the highest 
Court of Appeal in the country, and were it so a 
bad law promulgated by an inferior Court would 
become the law of the country. I think the 
appeal should be upheld. On the question as to 
whether there should be a prohibition or a quash- 
ing order, I think a quashing order would apply, 
as the order which has been made is an " order " 
within the meaning of section 209 of The Justices 
Act, The applicant in the case being the man's 
wife the appellant cannot ask for costs, unless a 
provision in one of the new f angled Acts as to 
a woman's separate estate applies. 

Eeax., J. : I concur for the same reasons. 

Gbiffith, C.J. : I do not dissent from the 
decision; but 1 confess that there is one point 
which I should have liked to hear argued. I do 
not for a moment doubt the general principles 
enunciated by my brother Harding, that ordinarily 
both sides must be heard before an order is made 
against any person. The proposition, I appre- 
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hend, was correctly stated in Bonaker v. JSvans, 
16 Q.B. {Paley on Summary Convictions^ p 93). 
Mr. Baron Parke, in delivering a judgment of the 
Court of Exchequer Chamber said: "No proposi- 
tion can be more clearly established than that a 
man cannot incur the loss of liberty or property 
for an offence by a judicial proceeding until he 
has had a fair opportunity of answering the charge 
against him, unless indeed the Legislature has 
expressiy or impliedly given an authority to act 
I without that necessary preliminary." The doubt 
I entertain is whether the Legislature has not 
expressly or impliedly given authority to move the 
order in the present case without hearing the 
party against whom it was made. My doubt 
arises on this ground. The Licensing Act has 
been in force in Queensland since 1885, and the 
section in question has been taken from an earlier 
Act, the origin of which I do not know. If my 
memory serves me porrectly it was in force before 
the separation of Queensland from New South 
Wales. It had been the practice of the Courts in 
New South Wales to entertain applications of 
this nature ex parte^ and the same practice has 
been followed in Queensland. I think that when 
The Licensing Act was passed in 1885 the Legis- 
lature must have been aware of the practice which 
had been followed for a number of years; but 
they did not alter the form of words contained in 
the previous Act, or express a desire that the 
practice should be altered. Therefore I think 
there are important grounds for thinking that the 
Legislature "expressly or impliedly gave an 
authority to act without the necessary prelimin- 
ary." Moreover the proceeding seems to me to be 
analogous to the proceedings in an application for 
sureties of the peace, or for good behaviour. 
Those applications are ex parte. Further than 
that, it would benefit the party against whom the 
order was sought if the application was made ex 
parte, for under those circumstances there is no 
doubt that it could be rescinded. If he were 
heard, however, I do not know any means by 
which the order could be rescinded. But if the 
Legislature had intended it to be made ex parte 



they should have said so. On the whole question 
I do not dissent from the decision of my brother 
judges 

The quashing order was made absolute without 
costs. 

Solicitors for appellant : TJnmack S( Fox. 



QUEENSLAND TRUSTEES, LIMITED V. REGISTBaR 
OP TITLES. 

Beat Property Act of 1861 (25 Vic, No. 14), ss. 
II, 19, 21, 24, 42, 126, 127, 128—Assvrance 
fund — Person deprived of land — Caveat — 
Misfeasance — Tran smission — Mortgage with 
further advances. 
James Cranley, by his alleged last will, devised all his 
realty to his daughter, Mrs. Fahy. Probate of the 
said will was granted on 21 st August, 1890. On 22nd 
September, 1890, Mrs. Fahy, as sole deWsee under 
the will, applied to the Real Property Office to be 
registered as proprietor of the whole of the interei»t 
of the testator in the said lands free from encum- 
brance. The Registrar of Titles caused notice of such 
application for transmission to be advertised, and 
appointed the 25th November as the day upon or 
after which he should proceed to register the trans- 
mission, unless in the interval a caveat forbidding 
him so to do should be received. On 26th Xovember 
a caveat in form ** B," under The HecU Property An 
of 1861, was tendered hy the solicitors of Patrick 
Cranley, a son of the testator, forbidding the registra- 
tion by the transmission. The Registrar of Titles 
declined to receive the caveat on the ground that it 
was lodged too late, and on the 2nd December, 1890, 
an entry was made in the Real Property Transfer 
Office transmitting the lands to Mrs. Fahy. 
On the 24th December, 1890, the said Patrick Cranley 
lodged a caveat in form '* K," under the said Act, 
forbidding any dealings with the said land. Ihis 
caveat was duly registered on December 30th, 1890. 
Meantime a bill of mortgage for a certain sum and 
further advances, in favour of the Queensland 
National Bank, made by Mrs. Fahy, had been lodged 
for registration on the 13th December, 1890. The 
Bank were bona fde mortgagees for value of the said 
lands without notice. On 7th January, 1891, Patrick 
Cranley commenced an action in the Supreme Court 
for revocation of the will of James Cranley, and on 
3rd June, 1892, probate of the will was revoked. On 
19th July, 1892, letters of administration of the real 
and personal estate of James Cranley were granted 
to The Queensland Trustees, Limited. On 26th 
July, 1892, tlie Bank gave notice to the plaintiff 
herein of tlieir intention to enforce their power of 
sale under the said bill of mortgage. Mrs. Fahy 
having made default in payment of the prinoipai and 
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interest secured by the said mortgage, the plaintiff as 
administrator as afoiesaid commenced an action 
against Mrs Fahy for being deprived of the said 
lands. Judgment was signed against her for £1,460, 
the value of the land, and costs to be taxed. Execu- 
tion was levied. Mrs. Fahy was then adjudicated 
insolvent on the petition of the plaintiff, and there 
were no assets in her estate. A writ was issued by 
the plaintiff on 17th November, 1892, against the 
Registrar of Titles as nominal defendant, for the 
recovery of £1,520 14s. damages against the Assur- 
ance Fund under Tht Heal Property AcU, being the 
amount awarded to the plaintiff as administrator of 
the said James Cranley against Mrs. Fahy, for wrong- 
fully depriving the plaintiff of the lands aforesaid by 
improperly obtaining in the Register Books of the 
Registrar of Titles an entry of transmission to her of 
the interest of the said James Cranley in the said 
land. The plaintiff also claimed damages against the 
Registrar of Titles for the omission, mistake, or mis- 
feasance of the Registrar of Titles or his officers in 
refusing to receive or register a caveat against the 
entry of such transmission. The defendant demurred 
to the Statement of Claim on the ground that it did 
not appear that the plaintiff had suffered any loss or 
damage through any omission, mistake, or misfeas- 
ance of the defendant, or any of his officers or clerks. 

//eW, that the plaintiff had been deprived of an interest 
in land, and Mrs. Fahy having been adjudicated 
insolvent, the plaintiff was entitled to be indemnified 
from the Assurance Fund to the extent of the amount 
necessary to redeem the mortgage from the Queens- 
land National Bank. 

There are two remedies against the Assurance Fund, and 
it is not necessary to prove misfeasance on the part 
of the Registrar of Titles to succeed under as. 126, 
127. 

Property registered under 7%6 ReaX Property Acts in 
the name of a married woman before the passing 
of The. Married Women's Pi-operty Act, 1890 ^ is, 
since the commencement of that Act, her separate 
property. 

The Registrar of Titles is not liable for misfeasance in 
refusing to receive a caveat lodged after the expira- 
tion of the time prescribed by notice, but before the 
issue of a certificate. 

Stmble : He should, however, pay attention to such an 
application and make inquiries^ in order to protect 
' the Assurance Fund. 

Rutu Pehi v. Davy, 9 N.Z.L.R., 134, followed. 

Per Real, J. : The mere lodging of a caveat is not notice. 
A caveat does not affect dealing with property out- 
side the Real Property Office. Where there has been 
no notice it is unnecessary for a registered mortgagee 
with further advances to search the register before 
making a fresh advance. 

Demueeeb. 

This was an action by the plaintiff, as adminis- 
trator of the lauds and goods of the kte James 



Cranley, against the Eegistrar of Titles as nominal 
defendant, to recover damages agjiinst the Assur- 
ance Fund, under The Beat Froperty ActSy for 
being deprived of certain lands belonging to the 
said James Cranley, by an entry of transmission 
being made in the books of the liegistrar of Titles 
to Margaret Fahy, the sole devisee under an 
alleged will of the said James Cranley, probate of 
which was revoked (4 Q.L.J., 197), and letters 
of administration subsequently granted to the 
plaintiff, and for damages for the omission, mis- 
take, or misfeasance of the defendant or his 
officers in refusing to accept a caveat forbidding 
such transmission. 

The facts appear sufficiently from the head 
note hereto and judgment. 

Byrnes, A.G., and G. B. Byrne, for the Begis- 
trar of Titles, in support of the demurrer ; Lilley 
and Scott, for the plaintiff. 

Byrne : The plaintiff has not been deprived of 
any interest in land. There is no allegation in 
the Statement of Claim as to a return of nulla 
bona. The caveat was rightly rejected. Section 
33 of The Act of 1877 extends the provisions of 
section 19 of The Act of 1861 to transmission. 
The word " shall " is imperative. The " interval " 
refers to the lime mentioned in the notice. Pro- 
bate of the will was produced. [Eral, J. : Pro- 
bate in common form is nothing. The Registrar 
of Titles could have called on Mrs. Fahy to prove 
the will in solemn form. He is a nominal defen- 
dant under section 126, but a substantive one 
under section 128. Haeding, J. : Should not the 
bank be represented ?] Lilley : No. We ask no 
relief against them. They are bona fide mort- 
gagees and absolutely protected under the pro- 
viso to section 126.] Under section 11 the 
Eegistrar of Titles may examine witnesses He 
was justified in refusing to delay entering trans- 
mission. JEse parte Bowman, 7 Y. LB,. (L.), 314. 
A caveat in form '* K " could have been lodged. 
The time is limited by section 24. [Eeal, J. : 
Section 21 must be set up by way of defence in 
any case.] Sections 96-98 deal with caveats m 
form " K." As to section 128, there is no mis- 
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feasance. On section 126 there is no evidence of 
fraud. [Griffith, C.J. : That is unnecessary.] 
Oakden v. Gihhs, 8 V.L.E. (L.), 387. There was 
laches on the part of Patrick Cranley. [Ghtffith, 
C.J. : He is not suing now ; he did not represent 
the other next-of-kin.] All the necessary 
remedies have not been taken against Mrs Fahy. 
Lilley : Relief is claimed on two grounds — (1) 
under sections 126, 127 ; (2) under section 128. 
As to the second ground, it was unnecessary to 
advertise notices of transmission till The *Amend- 
ing Act of 1877, The words " upon or after the 
expiration of which," in section 19, mean between 
the publication of the notice and completion of 
the act by the Registrar of Titles. The instrument 
is not effectual till registration, but, when registered, 
operates from the time of lodging the application. 
The Registrar is not a mere machine. He must 
exercise a discretion. Manning v. Commissioner 
of Titles^ 15 Ap. Ca., 195. He would have been 
protected by the Court if he had suspended the 
granting of the certificate. Be Nelson Brothers^ 
5 N.Z.L.R., 111. The advertisements might have 
produced information. Section 21 is not applica- 
ble. No caveat was lodged by the Registrar of 
Titles, or at the instance of Mrs. Fahy. [Q-eiffith, 
C.J. : The grounds for lodging a caveat must be 
stated in form " B " in the schedule. HAEDrNG, 
J. : Any number of caveats could be tendered 
after the time had expired, and the application put 
off indefinitely.] Application could be made to 
the Court to set them aside. The Registrar of 
Titles was liable for misfeasance. As to the first 
ground, the plaintiff was deprived of an interest 
in land under section 126. Anderson v. Davy, 1 
N.Z.R., 302, is very similar to this case. Jn Rutu 
Feehi v, Davy, 9 N.Z.R., 134, it was held that the 
section corresponding to section 128 of our Act 
did not control the sections corresponding to sec- 
tions 126 and 127, and that it was not necessary 
to prove misfeasance on the part of the Registrar. 
The plaintiff has done all that is necessary under 
section 127. Mrs. Fahy has been adjudicated 
insolvent as to her separate estale. There are no 
assets in the estate. [Hakding, J. : There is the 



equity of redemption.] A return of nulla bona 
is unnecessary. Hassett v. Colonial Bank, 7 
V.L.R. (L.), 380; Fotheringham v. Archer^ 5 
WW. & A'B., 95 ; and Gihhs v. Messer (1891), 
A.C. 248, were cited. 

Gbifith, C.J. : This is an action brought by the 
plaintiff as administral or of the estate of James 
Cranley, deceased, against the Registrar of Titles. 
It is, 1 believe, the first action of the kind brought 
in the colony. The case is put on two grounds : — 
first, simply that the plaintiff, as the adtninistrator 
of James Cranley, has been deprived of certain 
lands ; and, secondly, on the ground that the 
Registrar of Titles was guilty of an omission or 
misfeasance in refusing to receive a caveat lodged 
after the time limited by him for the receipt of 
caveats against the entry of transmission to Mar- 
garet Fahy. James Cranley died, as we know, 
intestate in 1890, but he has left behind him a 
document in the form of a will — which was 
proved in common form — by which all his property 
was devised to Margaret Fahy for her own benefit. 
She proved that wall in common form, and ihen 
made application to the Registrar of Titles to have 
transmission of the land entered up to her. ITie 
Registrar of Titles fixed the time up to which 
caveats were to be received, and fixed that time at 
a month. On the day after the expiration of the 
month, Patrick Cranley, one of the beneficiaries, 
and one of the next-of-kin, tendered a caveat, but 
the Registrar thought he was not bound to receive 
it, and entered up transmission to her. It is sug- 
gested that his refusal to receive and enter tlie 
caveat, although it was after the date prescribed, 
was before he entered up transmission, and was a 
misfeasance or omission on his part. Subsequently 
an action was brought by Patrick Cranley against 
Margaret Fahy for the revocation of the will. 
That will was accordingly revoked, and subse- 
quently administration was granted to the present 
plaintiff. The facts shortly are that the Registrar 
of 'i'itles entered the transmission to the devisee ; 
subsequently the probate was revoked ; and it 
turned out that the deceased died intestate The 
plaintiff then brought an action against Mrs. 
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Fahy for damages, and Feeorered on that £1,460. 
Thej then issued execution to that amount, and 
afterwards made her insolvent. On the question 
of the subsidiary cause of action — the misfeasance 
or omission — 1 do not think it is necessary to 
decide anything. Many questions have been 
mooted — for instance, whether the Eegistrar is 
bound to receive a caveat after the time limited 
by him, or whether he is bound at the expiration 
of that time to enter up transmission then, though 
he may infer that the applicant is not entitled to 
transmission. • That seems pretty well indicated 
in Manning v. Commissioner of Titles by the 
Privy Council. The Eegistrar of Titles is not 
bound, and has not to enter up transmission to a 
person whom he believes not entitled to trans- 
mission. He will not be guilty of misfeasance if 
he refuses to receive a caveat tendered after the 
proper time, but I do not think it necessary to 
express any definite opinion on that point. The 
other and more substantial ground of the plaintiffs 
is that the plaintiffs have been deprived of the 
land by reason of the issue of the certificate of 
title. Now, first of all, have they been deprived 
of the title P If the certificate of title had not 
been issued to Margaret Fahy, the title would 
have stood in the name of James Cranley until 
transmission had been granted to the plaintiffs. 
They would have applied, and transmission would 
have been entered up to them as a matter of 
course, but in consequence of it being issued ixf 
Margaret Fahy it could not be issued to them. ; 
It does not follow that they have been deprived of 
the land. In the meantime Margaret Fahy mort- ' 
gaged the land for £1,000 to the Queensland 
National Bank, who took the mortgage bona Jide 
for a valuable consideration. So there is no doubt 
that the plaintiffs have been deprived so far as 
the bank is concerned ; and there can be no doubt 
that they were deprived in consequence of the 
issue of a certificate of title to another person — 
Margaret Fahy. The Act provides in section 126 
that " any person deprived of any land, or of any 
estate or interest in land, in consequence of fraud, 
or in const'quence of the issue of a certificate of 



title to any other person, or in consequence of any 
entry in the register book, may bring and prosecute 
an action at law in the Supreme Court for the 
recovery of damages against the person who 
derived benefit by the issue of such certificate of 
title, or by such entry." The plaintiffs have done 
so, and they have recovered nothing. Then sec- 
tion 127 provides "in case the person against 
whom such action for damages is directed to be 
brought shall be dead, or shall have been adjudged 
insolvent, then, in such case, it shall be lawful to 
bring an action for damages against the Eegistrar- 
General, as nominal defendant, for the purposes 
of recovering the amount of the said damages and 
costs against the Assurance Fund hereinbefore 
described.'* That is one kind of relief that is 
given. The section also goes on to say " and, in 
any such cases, and also in any case in which 
damages may be awarded in any action against 
the person deriving benefit in consequence of the 
issue of any certificate of title, or otherwise as 
aforesaid, and the Sheriff shall make a return of 
nulla bonay or shall certify that the full amount 
with costs awarded cannot be recovered from such 
person, the Treasurer of the Colony, upon the 
receipt of a certificate of a judge of the Supreme 
Court, and of a warrant under the hand of the 
Q-overnor, as hereinafter provided, shall pay the 
amount of such damages and costs, or the unre- 
covered balance* thereof, as ihe case may be, and 
shall charge the same to the account of the 
Assurance Fund." Now, the plaintiffs have not 
proceeded in this case^under the latter part of 
section 127. Although they have brought an 
action against Mrs. Fahy they have elected to 
stand on the first part of section 127 and say she 
has been adjudicated insolvent. I was at first 
rather inclined to think that the two parts of the 
section were mutually exclusive, and that a person 
taking advantage of the second part could not 
afterwards come and claim the benefit of the first 
part of the section, but that conclusion was not a 
necessary one, and might lead to very great in- 
justice. The plaintiffs in this case bring them- 
selves within the literal words of the first part of 
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the section — the person against whom the action 
was brought has been adjudicated insolvent. In 
the action brought against her the damages sought 
seem to have been the whole value of the land, 
although it seems pretty clear that they could get 
the difference between the value of the land and 
the amount due to the Queensland National Bank. 
The question has been mooted whether a married 
woman could be properly adjudicated insolvent, 
and a rather curious point arises there. The pro- 
perty, if devised at all, became her separate pro- 
perty. Now, an action can only be brought 
against a married woman in respect of her separate 
property. We know now that she had it not 
rightly, but that, by means of the supposed will, 
obtained the transmission of it, and having it 
entered up to her became the registered proprietor, 
and under those circumstances that land was her 
separate property so long as it remained in her 
name on the register. Under those circumstances 
I think it would be a very forced construction if 
we were to allow ourselves to be guided on subse- 
quent light, and finding that she ought never to 
have had it at all, hold that the adjudication, 
which evidently was made against her in respect 
of that, was improperly made. That would be in 
fact to deny justice. I think, therefore, she must 
be considered properly adjudged insolvent, and 
that the conditions of the first part of the section 
have been complied with, and, consequently, that 
the plaintiffs were entitled to bring and maintain 
this action as against the Registrar of Titles, as 
nominal defendant, for the purpose of recovering 
the amount of the damages and costs against the 
Assurance Fund. What amount of damages they 
are entitled to recover is not submitted to us, and 
it is not therefore necessary to express any 
opinion on the subject, but it has been suggested 
in the course of the argument that the real ground 
for the loss is the amount of the Queensland 
National Bank's claim upon it, and that that sug- 
gestion might possibly save the expense of further 
litigation. Of course, only one action can be 
brought against the Registrar of Titles. It was 
also pointed out that, as they have elected to pro- 



ceed under the first part of the section, they 
cannot claim cos^s of an action which would have 
been an essential part of their claim under the 
second part, but was no part of their claim under 
the first part. On the whole I think the demurrer 
must be over-ruled, an«A with costs accordingly. 

Habdino, J. : I am of the same opinion. 

Real, J. : I am of the same opinion. 

The action came on for trial before Real, J., on 
20th July. The plaintiffs, after the intimation of 
the Full Court, abandoned their action for negli- 
gence through the rejection of the first caveat, 
llie value of the land, and the amounts advanced 
by the Queensland National Bank from time to 
time were admitted, and the fact that the Bank 
had no notice of the caveat in form " K." Mrs, 
Fahy was still the registered proprietor, and no 
entry had been made on the register of the order 
for revocation of probate. 

Lille^^ and Scott^ for plaintiff. 

Byrnes^ A.O., and Byrne^ for defendant. 

Lilley moved for judgment for £1,074 168. 8d. 
the amount admitted to be due to the Bankoo 
the security of the mortgage given by Mrs. PAy 

Byrnes, A G, : The defendant is the custodian 
of a public trust fund. He has no desire to evade 
liability. The only question is the measure of 
damages. [Real, J. : I thought the Full Court 
decided that the sum should be the amount of 
indebtedness to the Bank. I understood from 
'counsel at the time that there would be no diffi- 
culty in getting the land from the Bank. Any 
sum over the amount of the indebtedness would 
come to the trustee for distribution as a dividend. 
The land is admitted to be worth more than the 
amount advanced on it. If it was mortgaged for 
more than it was worth, you might possibly get a 
reduction.] Then there is the question of the 
caveat lodged by Patrick Cranley. [Real, J •' 
That has nothing to do with this. The plaintiff is 
a different person altogether. If Patrick Cranley 
were here as an individual, his rights might be 
affected.] At the time the second caveat C*' K") 
was registered, only £400 was advanced. 'The 
caveat is a protection of rights of all parties 
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against subsequent dealings with the land. Re 
^ Wtldash, 1 Q.L.E., pt. n, 47. The Bank had no 
notice — unless the caveat was notice. [Rcal, J. : 
And they are not here. A caveat is one of the 
few things that can be registered without produ- 
cing the certificate of title. I hold that a caveat 
is not notice. In my opinion the lodging of a 
caveat does not affect anything done outside the 
office. A man cannot be affected by anything 
done behind hia back unless he has had notice. It 
protects any act within the Registrar's office, but 
not outside, unless there is something in the Act. 
Otherwise, in the case of a mortgage with furthe^ 
advances, it would be necessary to go and search 
for a caveat before every further advance was 
made.] Further, in the action brought by Patrick 
Cranley, all persons interested were made parties. 
They ought to have given notice to the Bank. 
The damages should be the amount advanced at 
the date that action was started: [Rkal, J. : Is a 
lis pendens notice to everyb(^dy ? After notice of 
the caveat the Bank would have advanced at their 
peril. Registration protects them. Personally, 
if the property had wholly gone, I would have 
been inclined to assess the damages at the value 
of the land. The Assurance Fund is an indemnity, 
and the Government are in the position of insurerp, 
who undertake, in consideration of certain pay- 
ments, to make good any loss. It has been raised 
from contributions by property holders, who find 
it more convenient to contribute than have a doubt- 
ful title.] There is no entry made in the register 
book of the judgment for revocation. Payment 
cannot cure the deprivation. A second action 
might be brought against the fund. 

Real, J. : They must get their damages once 
and for all. All you have to do is to make com- 
pensation. There must be judgment for the 
plaintiffs for £1,074 I6s. 8d., and costs. 

JSolicitors for plaintiff : Lilley Sf 0^ Sullivan, 
Solicitor for defendant : J, Howard Oill, Crown 
Solicitor. 



Df CHAMBEBS. 

Griffith, C.J, 20th March, 1893. 

Be WALKER. Hx parte Mc oujGAN. 

Bills of Sale Act of 1891, ss, 8, 9, 17—Benewal 
of registration — Extension of time for filing 
affidavit — Form of order. 

Summons by Robert McGuigan for an order 
extending the time for filing the aifidavit of re- 
newal of the registration of a bill of sale made 
between John Walker, of Maryborough, in the 
Colony of Queensland, engineer, of the one part, 
and liobert McGuigan, of " The Island," farm 
manager, registered as No. 308 of 1892. 

O' Sullivan applied for the time of filing to be 
extended till 22nd March, 1893, read an aiffidavit 
of the mortgagee to the effect that delay had been 
caused by floods, and referred to section 17. 

Gkiffith, C.J. : This order is to be taken as 
the form of order in similar matters in my cham- 
bers ** Upon hearing the . solicitors, and upon 
reading the affidavits, <&c , and being satisfied that 
the omission to renew the registration of the said 
bill of sale, by tiling the prescribed affidavit on or 
before the 19th day of February, 1893, was acci- 
dental and due to inadvertence, I do order that 
the time for filing the said affidavit be extended 
until the 22nd day of March, 1893, and that, upon 
filing the said affidavit on or before that date, the 
omission to renew such registration shall be deemed 
to be rectified." 

Solicitors for applicant: Lilley Sf G' Sullivan. 



Harding, J. : 12th May, 1893. 

O'fLYKX V, MUNICIPALITY OP NOBMANTON, 

Jurisdiction — Special case — Northern Supreme 
Court, 

A special case stated by justices at Normanton by way of 
appeal from their decision on the qaestion of the 
rating of laud should be heard before the Northern 
Supreme Court 

Special case stated. by justices at Normanton. 

Property belonging to the lioman Catholic Church 

at Normanton was rated, and, on appeal to justices, 

declared not liable to rates. A case was then 
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stated and set down for argument before Hard- 
ing, J. 

Byrnes, A.Q,^ and Conlan^ for the respondent; 
Lilley, for the Municipality, the appellant. 

Byrnes, A.G., raised the preliminary objection 
that the appeal should have been taken to the 
Northern Court. Bodda v. Allen, 2 Q.L. J., 108 ; 
Harries v. Martin, 4 Q.L. J., 44 ; Justices Act, ss. 
233, 236 ; Supreme Court Act of 1889, ss. 11, 16 ; 
Begulw Generales, 2nd September, 1890. 

Habdiko, J , upheld the objection, ordered the 
special case to be transferred to the Northern 
Court, and ordered the appellant to pay the 
respondent's costs occasioned 1^ the matter being 
transferred to Brisbane. 

Solicitors for appellant: Macdonald-Paterson, 
Fitzgerald Sf Hawthorne. 

Solicitors for respondent : Thyn ne Sf Macartney. 



aBirriTH, C.J. 22nd May, 1893. 

HELION V. MO GROABY. 

Practice — O. Ill, r. 6 — Liquidated demand — 

Costs of execution. 
The costs of an abortive execution are not a liquidated 
demand within Order III, r. 6. Where such costs were 
added to the amount of a judgment, and the whole 
made the subject of a specially indorsed writ, a sum- 
mons for final judgment was dismissed. 
Summons for final judgment for <£50 188. 2d., 
money due under a judgment, and monies paid in 
respect of the issue of a writ of Jl. fa. under the 
said judgment. The particulars were : Judgment 
in Supreme Court action, £44 9s. 2d. ; costs of ^. 
fa., £1 15s ; chief bailiff's expenses for levy, 
£4 14s. 

MacDonnell, for plaintiff : The amount claimed 
is for a judgment and costs of execution. As to 
the former, a judgment can be the subject of 
special indorsement. Hodsoll v. Baxter, 28 L J. 
(Q.B.), 61. The costs of execution are a liquidated 
demand, and were necessary to conclude the judg- 
ment. 

O' Sullivan, for defendant: The costs of the 
execution should not be claimed on a specially 
indorsed writ. The indorsement being bad in 



part, the whole is bad, and the summons should 
be dismissed. 

Griffith, C. J., referred to Be Long, 20 Q B.D., 
316, and dismissed the summons with costs. 

Solicitor for plaintiff : Leeper. 

Solicitors for defendant : Lilley Sf & Sullivan. 



Ghiffith, C.J. : 26th May, 1893. 

JEx parte fbei^ch. In re shobt. 

Insolvency — Execution creditor — Sale — 38 Vic., 
No. 5, s. 113. 

If an execution creditor seizes propeHy and a sale follows 
without notice of any act of insolvency before the 
adjudication of the debtor, the execution creditor has 
a good title, but if the sale is not complete before 
adjudication, the creditor does not come under section 
113 of The Iiisolvency Act oj 187.^, and his title does 
not prevail as against the trustee. If the execution 
creditor had notice of the filing of the petition before 
the seizure, the trustee is entitled to the property. 

An order restraining the sale is proof of notice to the 
execution creditor before the sale. 

Motion to make absolute an order nisi calling 
upon Watson Brothers, execution creditors, to 
show cause why they should not deliver up posses- 
sion of certain property, seized under an execution, 
to A. H. French, the trustee of 8 Short. A 
judgment having been obtained on 26th April, 
1893, in the Small Debts Court by Watson 
Brothers against Sam Short, of Brisbane, builder, 
for £25 7s. 6d., the plaintiff, on 4th May, levied 
execution on the goods of the defendant, and a 
bailiff entered into possession. On 8rd May the 
defendant filed a petition for the liquidation by 
arrangement of his affairs. On 5th May an order 
was made by Heal, J., restraining the execution 
creditors from proceeding till the first meeting of 
creditors on 19th May. On 19th May A. H. 
French was appointed trustee of the defendant's 
estate. The execution creditors refused to with- 
draw from possession. On 23rd May, on the 
application of the trustee, His Honour The Chief 
Justice granted an order nisi, returnable 26tb 
May, 1893, calling on them to show cause why 
the bailiff should not withdraw from possession. 



1893. 



THE QUEENSLAND LAW JOURNAL. 



53 



Stumm, fop the trustee, moved the order nisi 
absolute. 

O^Shea, for the execution creditors, showed 
cause. 

Q-BEPPiTH, C.J. : The order of events in this 
case was as follows :— -(1) Petition for liquidation ; 

(2) seizure under an execution for less than £50 ; 

(3) order restraining sale; (4) resolution of 
creditors appointing a trustee in the liquidation. 
It is alleged by the trustee that the execution 
creditor had notice of the filing of the petition 
before the actual seizure of the goods, but I do 
not decide the question whether this notice was 
in fact so given or not. If it was, the case is 
undistinguishable from ea: parte Duignan (L.R., 
6 Ch., 606). I assume, however, that the execu- 
tion creditors had no notice of the petition until 
the service of the restraining order. The filing of 
the petition was an act of insolvency, and the title 
of the trustee when appointed relates back to that 
act of insolvency (8.C.). The property which 
was taken in execution was therefore the property 
of the trustee, unless the execution creditors can 
bring themselves within the protection of section 
1 13 of The Insolvency Act. That section protects 
(subject of courses to the provisions of section 102), 
notwithstanding a prior act of insolvency, any 
execution against the property of an insolvent, 
executed in good faith by seizure and sale, before 
the date of the order of the adjudication, if the 
execution creditor has not, at the time of its being 
so executed by seizure and sale, notice of any act 
of insolvency committed by the insolvent, and 
available against him for adjudication. The 
appointment of the trustee in a liquidation is, by 
section 202 (7) , to be deemed to be equivalent to 
the order of adjudication. The act of insolvency 
referred to in section 118 is an act committed 
before the seizure {ex parte Todhunter^ L.R., 10 
Eq , 426, ex parte Bocke, L.R., 6 Ch., 796), so 
that, if before adjudication the seizure is followed 
by a sale without notice of the act of insolvency, 
the title of the execution creditor is not divested. 
But if the sale is not complete, as well as the 
seizure before the adjudication, the case does not 



fall within the express words of section 113, and 
the ordinary rule in insolvency that dealings with 
property which in law belongs to the trustee are 
invalid must apply (ex parte Eyles, L R., 16 Eq., 
99; ex parte Fillers, 17 Ch.D., '653; ex parte 
8ulger, ibid., 839; re Dickinson, 22 Q.B.D., 187). 
The fact that an order was made restraining the 
execution creditor from selling until the holding 
of the meeting of creditors is not material, except 
as proof of notice to the execution creditors before 
the sale. It does not make the rights of the 
execution creditors any less than they w^ould have 
been if no such order had been made {ex parte 
Rocke, ubi sup.). 1 am therefore of opinion that 
the execution creditors in this case were not at the 
commencement of the insolvency secured creditors 
of the debtor, and that they do not come within 
the protection of section 113. There must there- 
fore be an order directing the plaintiff to withdraw 
from possession and deliver the property in ques- 
tion to the trustee. As the execution creditors 
persisted in their claim after the demand from the 
trustee they must pay the costs of the order. No 
costs of affidavits filed after the date of the order 



ntsi. 



Solicitors for trustee : Atthow Sf Stumm. 
Solicitors for execution creditor: O'Shea l[ 
O'Shea. 



Hahding, J. 



17th and 20th April, and 
29th May, 1893. 



In the matter of The Companies Act, 1863, and 
in the matter of TUK quienslakd mebcaittili 

AND AGENCY COMPANY, LIMITED, IN LIQUIDA- 
TION. 

Company — Winding-up — Proof of debt — Beduc^ 
ing valuation of security. 

A bank in its proof of debt against, a company valued the 
aecurities held by it at £87,667. On a Bummons to 
alter the valuation from £87,667 to £58,729 168. 7d., 
and to prove against the company for the difference 
in addition to the sum already proved for, 

HM, that, cause to the contrary not having been shown 
by other creditors of the company, the valuation 
might be so reduced, and the proof of debt be conse- 
quently altered and increased in amount by the 
amount of the difference between the two valuations. 
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StTMMOirs to alter the value of a security in the 
liquidation of the above company, and for leave to 
prove for the difference in addition to the amount 
already proved for. 

Feez, for the Union Bank of Australia, Limited; 
Bannatyne^ for the official liquidator. 

Bannatyne contended that the time within which 
the valuation might be corrected had passed, and 
that the Court had now no jurisdiction to correct 
the valuation. Insolvency Act of 1874, section 
151, and rules 85, 86, and 1 19 thereunder ; in re 
Hopkins, Williama v. Hopkins, 18 Ch.D., 370, 
but submitted to any order the Court might think 
fit to make. 

Feez referred to in re Leather Company (Hard- 
ing, J., in Chambers, 14th March, 1887) ; Buckley 
on the Companies Ads, 4th edition, p. 260, and in 
re London, Bombay, and Mediterranean Bank, ex 
parte Cama, 9 L.B , Ch. 686. 

HABBiira, J.: I adjourn the hearing of the 
summons till 20th inst., iu order that I may be 
satisfied by affidavit as to the position of the 
liquidation proceedings, and the circumstances 
attending the mistake in the valuation of the 
Bank's securities. 

On the adjourned hearing on 20th April, affi- 
davits were read showing (1) position of the 
liquidation proceedings, and that the Registrar's 
certificate of debts and claims had not been filed ; 
and (2) how the securities had been over-valued. 

Habdikg, J., made the following order : — That 
unless cause be shown to the contrary on the 29th 
day of May, 1893, the Bank's proof of debt be 
amended by altering its valuation of their securi- 
ties in their proof of debt from £87,667 to 
£58,729 16s. 7d., and that the Bank be at liberty 
to value their securities at such reduced valuation, 
and to prove against the company as creditors for 
the sum of £102,992 2s. 6d. in place of £74,054 
19s. Id. ; the appointment for the 29th day of 
May to be advertised in the same manner as the 
original appointment to prove debts and claims; 
the official liquidator to make or file on or before 
29th May an affidavit iu accordance with rule 22 



of the rules under The Companies Act, 1663, in 
reference to the Bank's proof of debt. 

On 29th May an affidavit of publication of the 
appointment, and the official liquidator's affidavit 
as directed by the order of 20th April having been 
read, and no cause being shown to the contrary, 
that order was made absolute with costs against 
the Bank. 

Solicitors for the Union Bank : Macpherson ^ 
Feez. 

Solicitors for the official liquidator: Harf, 
Flower if Drury. 



CIVIL COURT. 

Geifpith, C.J. 8th and 9th May, 1893. 

In the matter of the bbisbane ppntownkks* 

ASSOCIATION, AND in re Th€ Companies Acts. 

Company — Winding-up— Contributory— Paid-up 

shareholder — Surrender. 
M. and M. handed over punts to the company in retora 
for fully paid-up shares. B. subsequently did the 
same. The directors about a year afterwards agreed 
to let these three men have their punts back on sur- 
render of their shares together with a nominal con- 
sideration. The company afterwards went into 
liquidation, and the liquidator sought to have these 
three names placed on the list of contributories. 
Hdd, that as there was no power under the Articles of 
Association to surrender shares the transaction was 
uUra vireSf and that, as the owners of the punts had 
agreed to take fully paid-up shares, they ought not to 
be placed on the list of contributories. 
Costs of all parties were allowed out of the estate. 
In re Marlborough Club Co,, 5 L.R., Eq. 366, followed. 
He National Savings Bank, 1 L.R., Ch. 547, and re Angle- 
sea Colliery Co., ibid., 555, not followed. 
This was an application to settle the list of 
contributories in a company in liquidation. The 
official liquidator sought to have the names of 
Barker, Moltman, and M uir placed on the list as 
shareholders liable to contribute 
The facts appear in the judgment. 
Lilley, for official liquidator ; Lukin, for Bar- 
ker, Moltmann, and Muir, shareholders. 

Lukin : The men were holders of fully paid-up 
shares, and even if their names were left on the 
register they are not liable to be put on the list of 
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contributories. Lindley on Companies, 788 ; re 
Marlborough Club Co., L.E., 5 Eq., 866. There 
is no authority for the contention that a fully 
paid-up shareholder receiving back part of his 
capital becomes a contributing shareholder. 
Spackman v. Evans, 8 H.L., 171 ; Evan sv. Small- 
combe, ibid , 249. The transaction was bona fide. 

Lillet/ : A paid-up shareholder cannot, without 
his consent, be placed on the list of con tribu tori es. 
But, under Table A of The Companies Act, there 
is no provision for the surrender of shares. These 
shares were surrendered without the knowledge 
of the public. Leeke's case, 11 Eq., 100; re Dis- 
deri Sf Co., ibid., 242 ; Syhe's case, 13 Eq , 255 ; 
Stringer s case, 4 L.R., Ch., 476 ; Ranees case, 
6 L.R., Ch.. 104; DanielTs case, 22 Beav., 48. 
There are two cases cited in Manson^s Law of 
Trading Companies, 884, where paid-up share- 
holders were ordered to become rontributories. 
Murrough's case, 16 Sol. Jo., 488 ; and Digbys 
case, 18 Sol. Jo., 184. The surrender was illegal. 
The transaction was a return of capital. They 
bought shares with punts instead of with sove- 
reigns, and got the punts back. [G^riffith, C.J.: 
I cannot get over the fact that the Marlborough 
Club case has never been dissented from. Coven- 
try's case (1891), I Ch , 202, is a late authority on 
the power of the Court to go behind the actual 
agreement between the parties. In this case there 
was no liability at the time the transaction took 
place, and the remaining shareholders entered into 
it knowing there was no liability.] The Court 
must go behind the transaction and see whether at 
the time of winding-up the parties were not share- 
holders. 

Lukin referred to I>e Buvigne^s case, 5 Ch.D., 
806. 

G^BiFFiTH, C.J. : This is an application on the 
part of the oflBcial liquidator to settle the list of 
contributories, and to place the names of Barker, 
Moltmann, and Muir on that list. The company 
was formed for the purpose of purchasing the 
business or undertaking of the Brisbane Funt- 
owners* Association, which was to be paid for in 
cash, or in shares in the company. The articles 



of association did not authorise the surrender of 
shares to the company, nor the purchase of shares 
from the shareholders by the company. Two of 
the present litigants were parties who handed over 
to the company their punts, and received in pay- 
ment fully paid-up shares; the third person, 
Barker, was not a party to that agreement, which 
was dated June 1st, but he agreed to give his 
punt to the company on the same terms ; that was 
for fully paid-up shares. The company carried 
on the business for twelve months after that, when* 
apparently, the three parties before the Court were 
dissatisfied, and desired to get out of the company. 
It was proposed on one occasion by one of them, 
and seconded by another, that the company should 
be wound up ; but the proposal was not carried. 
The directors agreed, however, a few days after- 
wards, to let the shareholders have their punts 
back on the surrender of their shares, together 
with a nominal consideration. As there was no 
power under the articles to surrender shares, that 
transaction could not have the effect intended. 
The effect clearly intended was that the share- 
holders should cease to be members of the com- 
pany, and that the punts should be given back to 
them, but that transaction could not have that 
effect, as there was no power on the part of the 
company to accept the surrender of shares. I 
doubt also whether there was power to give away 
the property of the company, except for valuable 
and sufficient consideration. The question now 
arises, on an application by the official liquidator 
to settle the list of contributories, whether these 
three shareholders should be settled on that list 
as the holders of fully paid-up shares. It has 
been said that fully paid-up shareholders cannot 
be placed on the list of contributories. The case 
of The Marlborough Club Company, L.E., 6 Eq., 
p. 305, was an authority for that proposition. It 
is a very old decision, and to my knowledge has 
never been dissented from. I think I am bound 
to follow it, hold it to be good law, although I 
confess it is difficult to reconcile it with other 
cases which I have mentioned in the course of the 
argument {The National Savings Bank's case, 
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L.E., 1 Ch., 547; and The Anglesea Colliery 
Oompany'9 cage, to be found in the same book, p. 
665), in which it was held that paid-up share- 
holders were contributories within the meaning of 
the Act. The rule appears to be that paid-up 
shareholders are contributories if they claimed to 
be such ; but if they do not decire it they are not 
contributories. I confess that I have difficulty in 
reconciling these decisions, but I think I am bound 
to hold that the decision in the case of The 
Marlborough Club Company, which has never been 
dissented from, is the rule of the Court. So that, 
if the persons now before the Court are fully 
paid-up shareholders, they ought not to be placed 
on the list of contributories. All the transactions 
in question took place before The Companies Act 
of 1889 came into operation — on January Ist, 
1890. Therefore the matter is to be considered as 
the law was under The Companies Act of 1863. 
At that time it was not necessary that shares 
should be paid for in money or in cash. It might 
be money, or money's worth. That provision has 
since been modified by legislation, and provision 
has now been made that when shares are not paid 
for in cash the agreement shall be registered with 
the Registrar of Joint Stock Companies. None 
of the parties in the present case were directors, 
although, with regard to Barker, it was attempted 
to show that he was a director ; but the only man- 
ner in which the liquidator has attempted to prove 
that was by an unsigned entry in a minute book 
recording his resignation. However, I do not 
think that I should give effect to that in the face 
of Barker's oath that he was not a director. Con- 
sequently, as the parties w^ere merely shareholders, 
they were not under such obligations as directors 
would be. In order to get them placed on the 
list of contributories the official liquidator has to ' 
show that they were shareholders at the date of j 
the winding-up of the company, and that their : 
shares were not fully paid-up, and for that he relies 
upon the transaction of the return of the punts, 
and contends that that was equivalent to the 
return of capital to the shareholders. No case 
^-w been brought before me in which it has been 



held that a transaction of that kind was equivalent 
to a return of capital. Some cases were mentioned 
in which the capital had been returned to the 
shareholders in cash, but of which we, unfor- 
tunately, have not the reports. The agreement 
intended to be made and carried out in the present 
case was that the persons before the Court should 
no longer be shareholders at all, that they should 
be deprived of all interest in the company, and 
relieved of all liability. I have been impressed a 
good deal with the argument that the transaction 
must be treated as a return of capital. It was 
said that, in point of fact, what was returned wa« 
exactly what had been given to the company ; that 
these shareholders paid their contribution to the 
company in the form of punts, and were repaid by 
the return of the same punts. There is a certain 
amount of plausibility in that argument, but 1 
think I am bound to look at the real nature of the 
transaction. So far as the effect on the compan? 
is concerned, it seems to me quite immaterial that 
the property was the same as that which *« 
given in the first instance. For if Barker b>i 
received Moltmann's punt, and Moltmann had got 
Muir's punt, and Muir had got Barkers punts, 
the result to the company would have been exactly 
the same. The effect would have been the same 
to the company if some other property belonging 
to the company equal to the nominal value of the 
shares had been given them. So that I feel con- 
siderable difficulty in acceding to the argument 
that it was a return of capital in the same sense 
as a return of money paid upon shares. More- 
over, the effect of so holding might be to do grave 
injustice. The property given up by the company 
might be worth, perhaps, only £100, while, if 1 
held that that was equivalent to a return of the 
capital, the liability of the shareholders would be 
the full amount of the shares, perhaps £500. 
And the shareholder would be deprived of the 
opportunity of setting up any defence that he 
might have to a claim for the value of the property. 
No instance has been cited to roe in which a Court 
has held that a man was to be treated as the holder 
of unpaid shares when the only contract between 
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him and the company was that he waa to t«ke 
fully paid shares. I think that if this transaction 
was ultra vires, as I assume it to be for the pur- 
pose of my decision, the result is that neither 
party acquires any rights under it, and that I 
should regard the case as if it had not taken place, 
except so far as the company might be entitled to 
relief in respect of the property which it has lost. 
But I do not think I am bound to hold that a con- 
sequence never contemplated by the parties has 
followed, and that the members have become the 
holders of shares not fully paid. The case of 
allottees of shares at a discount is distinguishable, 
because in that case they intend to take ordinary 
shares, and the statute law then imposes on them 
the obligation to pay the full amount in cash, an 
obligation which the company cannot dispense 
with. There is no similar statute law applying to 
this case. In the present case the shareholders 
in question were at first the holders of fully paid- 
up shares. The company never agreed that they 
should be the holders of any other kind of shares, 
nor did they so agree with the company. The 
transaction which took place was never intended 
to have that effect. 1 think that full justice can 
be done between the parties by holding that the 
transaction was merely ultra vires. I think I am 
bound to hold that the parties in the present 
instance are the holders of fully paid-up shares. 
The transaction, however, appeared so singular in 
the face of the agreements, that the liquidator was 
justified in bringing it before the Court. I think, 
therefore, that both parties should have their costs 
out of the assets. The order I make is that the 
names of the shareholders in question shall not be 
settled on the list of contributories, and that the 
costs of both parties shall be paid out of the 
assets. 

Solicitors for official liquidator: ChamherSy 
Bruce ^ McNah, 

Solicitor for shareholders : R, J. Leeper, 



Habdlng, J. 



15th, 16th, and 17th May, 1898, 
and 2nd June« 1893. 



PLAKT Ain> OTHERS V. THX ATTOBKST-GKKEBAL 
AND OTHBBS. 

Crown grant — Reservation of minerals — Royal 
mine — Prerogative of Crown right to gold — 
Tresspass — Injunction — Demurrer against 
prayer of claim. 

A deed of grant from the Crown reserving all mines of 
coal and other public rights, without mentioning 
Royal mines, must be presumed to have reserved 
Royal mines. Lands granted to a subject in Queens- 
land stand with respect to Royal mines in the same 
position as land granted to subjects in England. 

Where Royal mines do not pass under a grant, all that 
passes is the land, exclusive of the stratum containing 
the Royal mine, which belongs to the Crown. The 
reservation of mines is equivalent to the reservation 
of the stratum of subsoil containing the minerals, and 
an injunction will not lie at the suit of the owner of 
private property to restrain trespassers from removing 
soil from such a stratum. A demurrer will not lie 
against the relief claimed in the prayer of the claim. 

AUomey-Oeneral v. Morgan (1891), 1 Ch., 432 ; MUlar v. 
Wildish, 2 Wy. & W. (Eq.), 37 ; WooUey v. AUamey- 
General, 2 Ap. Ca., 163, followed. 

Demubbbb. 

The statement of claim set out that the defen- 
dants were a foreig:n company, the Day Dawn 
Block and Wyndham Gold Mining Company, 
Charters Towers. The plaintiffs were the Church 
Land Syndicate, Limited, a company carrying on 
the business of gold mining at Charters Towers. 
The plaintiffs held, as lessees, a parcel of land 
situated in the county of Davenport, parish of 
Charters Towers, being allotment 2 of section 16 
and containing 2 acres, 1 rood. The defendants 
were the lessees from the Crown, under the pro- 
visions of The Qoldfields Act of 1874^ of a certain 
piece of land adjoining the lands of the plaintiff 
company, and were also mining for gold. The 
defendants had sunk a shaft on their land, and on 
divers days, between the 15th September, 1889, 
and the commencement of the action, had excavated 
certain drives and levels from such shaft under the 
plaintiff's land, and it was contended that by such 
means they had taken large quantities of gold, or 
auriferous stone, to a very considerable amount in 
value out of the land, and had removed large 
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quantities of earth and stone from the said land, 
and were continually trespassing thereon. The 
quantity of auriferous stone so taken out amounted 
to 606 tons and upwards, and by reason of 
such removal the plaintiffs* lands were being 
gradually depreciated in value for mining and all 
other purposes. They applied for an order restrain- 
ing the Day Dawn Block and "Wyndham Q-old 
Mining Company from carrying on any of the 
further operations complained of. The plaintiffs 
further asked for an account of the gold which 
had been so taken out, and that the defendants 
should be ordered to pay to the plaintiffs the 
amount so taken, and claimed £1,000 damages for 
trespass. The defendants paid £20 into Court, 
and entered a defence generally denying the facts 
in the statement of claim, and demurred to so 
much of it as claimed against the defendants an 
account of the gold alleged to have been taken 
from the lands of the plaintiff company, or any 
inquiry as to the value thereof, or that the defen- 
dants might be ordered to pay to the plaintiffs 
what should be found due upon the taking of an 
account, contending that the same was bad in law 
on the following grounds : — (1) That the state- 
ment of claim did not disclose any right, title, or 
interest of the plaintiff syndicate to or in the said 
gold or auriferous stone, or to any part thereof ; 
that it did not appear that the Crown had granted 
to the plaintiff syndicate any property in or right 
to or in respect of such gold or auriferous stone ; 
that it was not alleged that the Attorney- G-eneral 
ever consented to apply the past or future pro- 
ceeds of gold mining on the said lauds, or any of 
them, to the benefit of the plaintiff sjmdicate; 
that, for all that appeared by the statement of 
claim, the Attorney -Greneral might not have 
known of, or consented to, the mining for gold on 
the part of the plaintiff syndicate, as alleged, 
until after the alleged taking of gold by the 
defendants. 

The demurrer was heard at the Full Court, in 
December, 1892, before Cooper, Chubb, and 
Eeal, JJ. 

Byrnes, S,G., and Lilley, for the plaintiffs; 



Feez, for the defendants other than the Attoroej- 
General, in support of the demurrer. 

ItEA.L, J. : The demurrer is against the prayer 
of the claim, and therefore cannot be good. 

Byrnes, 8, 0. : I intend to raise that objection 
and cite Watson v. Hawkins, 24 WR., 404, aud 
DanielVs Ch, Practice (6th edition), 534. 

CooPEB, J.: Can you quote any authorities, 
Mr. Peez, to support your position ? 

Feez : No, your Honour. 

Cooper, J. : The objection must be upheld, and 
the demurrer dismissed with costs. 

Chubb, and Keal, JJ , ccmcurred. 

The action came on for trial before Harding, 
J., and a jury, on 15th May, 1893. 

LilUy, for plaintiffs ; Jodrell, for the Attomej- 
General ; Feez, and Skand, for the other defen- 
dants. 

Lilley, after the close of the evidence, applied 
to amend the claim by adding a paragraph that 
the defendants had wilfully encroached on the 
laud of the plaintiffs. 

Feez opposed, and leave was refused. 

The following questions were put to the jury, 
and the answers are annexed. 

1. Are the plaintiffs registered under The Gold 
Mining Companies Act of 1875 ? No. 

2. Do the plaintiffs carry on the business of 
gold mining at Charters Towers, or elsewhere in 
the Colony of Queensland ? No. 

3. Are the plaintiffs registered under The Gold 
Mining Companies Act of 1886 ? Yes. 

4. Have they carried on the business of gold- 
miners or otherwise ? No. 

5. Did Dicken, Eoss, Robinson, and Mills, by a 
memorandum of transfer of September, 1887, 
transfer the lands to Plant and Paul ? No. 

6. Did Dicken, Robinson, and Mills, by a 
memorandum pi transfer, signed 12th September, 
1885, transfer the lands to the Diocesan Synod oi 
North Queensland ? By a memorandum of trans- 
fer registered 12th November, 1886. 

7. Did the Synod, by a transfer registered 25th 
September, 1887, transfer the lands to Plant and 
Paul ? Yes. 
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8. Are the plaintiffs, the Church Land Syndi- 
cate, mining for gold under the lands with the 
consent of the Attorney- Q-eneral ? No. 

9. Did the defendant company, between 15th 
September, 1889, and the commencement of their 
action, trespass and remove stone ? Yes. 

10. Are the defendants using their drive as a 
means of access to a part of their mine ? Yes. 

11. How much have they removed ? 605^ tons 
of stone. 

12. Are they inflicting irreparable injury ? Yes. 

13. Have they depreciated the value of the 
lands ? Yes. 

14. Do they threaten to continue ? Yes. 

15 Was the defendants* action in question 9 
(a) inadvertent? (b) wilful? Answer (a) No; 
(5) wilful by negligence. 

16. What damages (1) for injury to property 
beyond removal of stone with gold ? Nominal, 
one shilling ; (2) by use of way leave for carrying 
through plaintiffs' property ? £400 ; (3) coercion ? 
(a) inadvertent, £2,422; (b) wilful. £2,633 
18s. 6d. 

The foreman stated by the answer to question 
15 (b) they meant that the defendants knew they 
were approaching the plaintiffs' ground, and took 
no steps to find it out and to stop the encroach- 
ment. 

Lilley moved for judgment for £3,033 198. 6d , 
and for an order restraining the trespass. 

Jodrell asked for the costs of the Attomey- 
G-eneral on the ground that the plaintiffs had 
failed to support the only allegation made against 
him. 

Feez moved for judgment for the defendant 
company. The plaintiff is only entitled to one 
shilling, and £20 has been paid into Court. The 
action is for damages, not for trespass The 
plaintiffs are not entitled to a restraining order, 
unless it is shown that injury has been done to the 
surface of the land. The Crown alone is entitled 
to minerals. The Attorney- G-eneral is the only 
person who can prevent mining for the precious 
metals, and he has not chosen to do so. Attorney- 
General v. Morgan (1891), 1 Ch., 432, 444 ; Mil- 



lar V. Wildish, 2 W. A W. (Eq.), 37; Star 
Freehold Co. v. InJcerman S[ Durham Co., 3 W. 
W. & A'B. (E.), 18 L; AUomey- General y, Scholes, 
5 W. W. & A'B. (E), 164; JVoolleyy, Ironstone, 
Lead, and Gold Mining Go., 1 V.L.E. (E.), 287. 

Shand : The plaintiffs have >^hown no grant 
from the Crown, and therefore are not entitled to 
the property upon which the defendants tres- 
passed. They are not entitled to relief for such 
trespass, unless they can show the property to 
which they have a title is injured by the trespass. 
Eardley v. Granville, 3 Ch.D., 826. The Crown 
not having interfered, the plaintiffs are not en- 
titled to damages or an injunction. 

Lilley : The plaintiffs are entitled to the in- 
junction and damages. The mine did not become 
royal until it was commenced to be worked. 
There is a difference between a royal mine and 
mineral-bearing stone. The defendants have 
taken away a part of the land of which the 
plaintiffs had possession. A grant of land in- 
cludes land from the surface to the centre of the 
earth, with the exception of the right of the 
Crown to royal minerals. If the Crown did not 
step in, the right of the owner is good as against 
all others. The Crown has stood aside and stated 
they would be content with a royalty on the gold 
extracted. The defendants were trespassers. 
[Haeding, J. : You could only get the royal 
minerals by express enactment.] The gold is not 
mentioned in the reservations in the deed. 
[Haediko, J. : The deed gave you only what was 
stated in it. The moment gold is shown there, 
your right is rebutted.] The finding as to irre- 
parable injury is. general. 

Feez in reply : The plaintiffs are not entitled to 
anything for waj -leave. The hole created is the 
property of the Crown. 

Haeding, J. : This matter involves questions 
of the greatest importance, and I had at first con* 
templated reserving my decision in order to deliver 
a written judgment ; but I have always felt that 
it is more desirable that a judge of first instance 
should give a speedy judgment rather than one 
delayed, although not, possibly, in better language, 
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and better constructed. Bowing, then, to what 
has been my constant practice since I have been 
on the Bench, I proceed to deliver the judgment 
at once. The action was tried before me a few 
days ago, and at the end of the trial the learned 
counsel for the different parties made several 
motions, which are now for decision. Mr. Lilley 
moved for judgment for the plaintifEs for £2,633 
18s. 6d., with £400 and one shilling. The sum of 
one shilling was the sum awarded by the jury for 
damages suffered by the plaintiff in respect of 
injury to property beyond the removal of stone 
with gold. The £400 was for damages in respect 
of the user by way of way-leave — of a drive by 
way of way-leave through the plaintiff's property — 
and the sum of £2,633 18b. 6d. was for damages 
for conversion of the material taken therefrom by 
the defendants. Now, in obtaining these items of 
damage from the jury, I read the ninth paragraph 
of the statement of claim, and I told them that the 
use of the words of that paragraph was a short 
way of referring to all the material referred to in 
paragraph 9, which I read to them ; that is to say, 
when they said with respect to stone and gold, 
and in respect to conversion, ihey meant large 
quantities of stone with gold, and earth from the 
first-mentioned land — a very considerable amount 
of stone and earth from the first-mentioned land. 
It is necessary to explain that, because, on account 
of the short form the questions take — they say 
simply stone or conversion ; but the question re- 
ferred to the whole thing which came out of it — 
gold, stone, and rubble, all mixed together — the 
contents of what is now a hole — a drive. Upon 
that Mr. Jodrell moved for judgment for the 
costs of the Attorney-General against the plaintiff, 
and Mr. Feez moved for judgment for the defen- 
dant company, alleging that they had paid £20 
into Court, and that that was more than sufficient 
to cover the sum of one shilling, which was all 
the plaintiff ought to recover, even on the findings 
in this action. I have not gone back to the facts 
of the case, because they were so recently before 
you, but the points for decision are really, shortly, 
these : — Whether the plaintiffs are in possession 



of*, or entitled to, the property over which the 
defendants have trespassed, and are therefore en- 
titled to any relief in respect of that trespass; and 
further, has the trespass unduly injured the pro- 
perty to which they have a title ? That really will 
be the main question on the various points arining 
in this way. The land was granted from the 
Crown, or, 1 should say, the plaintiffs' title is 
under a grant from the Crown, dated 10th May, 
1877. The grant is in the ordinary form, and con- 
tains at the end a reservation of all mines of coal 
and other public rights, not mentioning royal 
mines. Now, under that, the question is whether 
or not the plaintiffs have a right to the gold under 
the land granted. First of all, to trace the law 
from the old country. The case of Mines,re^ried 
in Plowdfifi, 336, decided that the king by his pre- 
rogative hath all mines of gold and silver to be 
made money. The Crown has that. Then this 
question has been recently dealt with in England 
in the case of The Attorney- General v. Fritchard 
Morgan (1891), 1 Ch., 432, and the marginal note 
says : — " The relaxation in favour of the subjef^<'/ 
the royal prerogative in respect of royal mines 
which was effected by the Acts 1 Wm. and 
Mary, c. 30, and 5 Wm. and Mary, c. 6, doe 
not apply to a mine which is worked simply m a 
gold-mine, even though the gold is found mixed 
with the ores of the baser metals mentioned in the 
Acts, if the quantity of the baser metals is bo 
small as to be valueless for the purpose of work- 
ing. In such a case the prerogative of the Crown 
remains unaffected, and the mine cannot be 
worked by a subject, even on his own land, with- 
out the license of the Crown.'' North, J., at p. 
443, said : — " Upon these facts I have no diffi- 
culty in coming to the conclusion that the mine on 
the Q-wynfynydd Farm is a gold-mine and nothing 
else. The defendant himself paid a royalty to the 
Crown for working it ; he sold it as a gold-mine 
to the company he promoted to purchase it ; the 
company so formed to buy and work it was called 
the Morgan Gold Mining Company ; it has worked 
for gold alone, and has paid royalty thereon, and 
has sold gold only ; and has, in fact, found nothing 
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else, except in sucb small quantities as aboye men- [because it contained some gold and silver; and 



tioned. The suggestion that the mine is worked 
for other minerals as well as gold is a fiction.'* 
Then, further on, the judgment proceeds : — " In 
this concession, however, no royal mines, or mines 
of gold and silver, were included, and such mines 
have from the first always been, and still are, the 
exclusive property of the Crown as part of the 
royal prerogative. The defendant remarked with 
severity upon the hardship of the Crown's claim- 
ing the gold which is found in the hind of a 
subject, and belongs to him ; but, as the gold does 
not belong to him, and he has no right to touch it 
without authority from the Crown (except so far 
as he acquires such right under the Statutes to 
be mentioned presently), these comments have no 
foundation. The well-established right of the 
Crown to all gold and silver extended not only to 
these metals themselves when found in a compara- 
tively pure state, but also to all other ores and 
substances containing gold or silver ; and in the 
great case of Mines, before the twelve judges, in 
the reign of Queen Elizabeth (1668), it was decided 
authoratatively by all the judges and barons "that, 
by the law, all the mines of gold and silver within 
the realm, whether they be in the lands of the 
queen, or of subjects, belong to the queen by pre- 
rogative, with liberty to dig and carry away the 
ores thereof, and with other such incidents thereto 
as are necessary to be used for the getting of the 
ore," and it was agreed unanimously by nine out 
of the twelve judges " that, if the gold or silver 
in the base metal in the land of a subject be of 
less value than the base metal is, as well the base 
metal as the gold or silver in it belong by pre- 
rogative to the Crown, with liberty to dig for it, 
and to put it upon the land of the subject, and to 
carry it away from thence, and in such case it 
shall be called a Mine Royal, for the records do 
not make any distinction herein, but they are 
general, and prove that all ores, or mines of cop- 
per or other base metal containing or bearing gold 
or silver, belong to the king." And it was held 
accordingly that a large quantity of copper ore 
from a copper mine belonged to the Crown, 



that the mine was a royal mine. Three of the 
judges seem to have taken the view that this 
might have been otherwise, and that the mine 
would not have been royal if it had been proved 
that the value of the copper exceeded the value of 
the gold and silver contained in it ; but this was 
opposed to the view of the other nine judges, and 
has never been adopted ; and, having regard to 
the facts which I have stated, has no bearing upon 
the present case. Subsequently to that decision, 
divers questions arose as to the proportion which 
the gold or silver should have been to the baser 
metal containing it, in order to make the mine a 
royal mine; and, in the years 164(0~164il, an 
opinion was signed by fifteen eminent counsel to 
the effect that, if the valu6 of the gold or silver, 
when extracted from the baser metal, was more 
than the charge of refining it, or was worth more 
than the base metal spent in refining it, the mine 
was royal, and the baser metal, as well as the gold 
and silver therein, belonged to the Crown." Then 
Lindley, L. J., at p. 456, says: — "Although the gold 
or silver contained in the base metal of a mine in 
the lands of a subject be of less value than the 
base metal, yet, if the gold or silver do countervail 
the charge of refining it, or be of more worth than 
the base metal spent in refining it, this is a mine 
royal, and as well the base metal, as the gold and 
silver in it, belong to the prerogative of the Crown." 
Much more, it seems to me, does the quartz in 
which the gold is mixed, or the alluvial, if there is 
alluvial there — in fact, the whole strata which the 
gold runs through, is a royal mine. Now, that 
is the law of England, and under such a grant by 
the Crown of lands and mines, the ores royal, or 
the mines royal, do not pass. So that, in order 
to ascertain whether, in a grant from the Crown, 
mines royal are passed, it would not be sufficient 
that mines should be granted. Much more so 
under this grant which I have read must it be 
held that the mere exception of coal will not act 
as against the Crown, on the maxim of expretsio 
uniuB est eaclusio alterius. Now, the next thing 
to ascertain is the law out here. The case of Ths 



62 



THE QUEENSLAND LAW JOURNAL. 



1893. 



Attorney' General of British Columbia v. The 
Attorney- General of Canada, 14 Ap. Ca., 296, is a 
decision of the Privy Council on this point, so far 
as that part of Her Majesty's dominions are con- 
cerned, and there it was held " that a conveyance 
by the province of British Columbia to the 
Dominion of ' public lands,' being in substance 
an assignment of its right to appropriate the terri- 
torial revenue arising therefrom, does not imply 
any transfer of its interest in revenues arising 
from the prerogative rights of the Crown. The 
precious metals in, upon, and under such lands are 
not incidents of the land, but belong to the Crown, 
and under section 109 of The British North 
America Act of 1867, beneficially to the province, 
and an intention to transfer them must be ex- 
pressed or necessarily im'^lied.*' Now, the latest 
case which goes to the fact of how far the royal 
prerogative of England applies outside England 
in Her Majesty's dominions, is that of The 
Liquidators of the Maritime Bank of Canada v. 
The Beceiver- General of New Brunswick (1892), 
Ap. Ca., p. 437 :— " The British North America 
Act, 1867, has not severed the connection between 
the Crown and the provinces; the relation be- 
tween them is the same as that which subsists 
between the Crown and the Dominion, in respect 
of the powers, executive and legislative, public 
property, and revenues as are vested in them 
respectively. In particular, all property and 
revenues reseiTed to the provinces by sections 
109 and 126, are vested in Her Majesty as sover- 
eign head of each province " That shows that the 
prerogative attaches under the acts of the Governor 
of that particular part of Her Majesty's dominions, 
and exists there so far as it is given by the Acts 
incorporating or constituting those provinces, and 
is not diminished or derogated from by local 
legislation. Now, here, the Act 18 and 19 Vic, 
c. 54, conferring the constitution of New South 
Wales before separation, in section 2, vests the man- 
agement and proceeds of Crown waste lands in the 
colony in the legislature of the colony. Our Act, 
31 Vic, No. 38, consolidating the laws relating to 
the constitution of this colony, in sections 30 and 



40, provides the general powers of the legislature 
respecting the sale and other disposal of waste 
lands in the colony. Only so far as an Act 
of Parliament enacts, is the common law of 
England, or the law of England in existence at the 
time of the founding of this dependency, abro- 
gated here. By The Goldfields Act, 1874, we 
find provision made for the management of gold- 
fields, and the powers under which persons may 
be allowed by the Grovernment, for the time being, 
to obtain and appropriate to their own use the 
gold under the waste lands of the colony ; in 
other words, the lands which have been granted 
or contracted to be granted away from the Crown. 
Somewhat similar conditions are contained in The 
Mineral Lands Act of 1872, which provide for 
dealing with other minerals under the waste lands 
of the colony. Then, at the time this deed of 
grant was issued there existed The Crown Lands 
Alienation Act of 1876, which provided for the 
means by which, and the extent to which, the 
waste lands of the colony might be disposed of hj 
the Executive from time to time, and these lands 
were lands, at the time they were dealt with, not 
dedicated to public purposes, not under engage- 
ment for sale or pastoral lease, or in any other 
way in which a limited interest is created or 
already granted. By the 4th section of that Act, 
the Grovemor-in-Council is empowered in the 
name of Her Majesty, and subject to the pro- 
visions of the Act, to grant and alienate in fee 
simple the waste lands of the Crown, but such 
grant and alienation shall be made subject to such 
reservations as may be made in the lease under 
which the right thereto shall have been acquired, 
and subject to any other reservations or condi- 
tions. In other words, that no special reservation 
or condition shall be put into these grants except 
what was specially mentioned in some Act of 
Parliament. During the argument one Act of 
l^arliament has been referred to me by which the 
Crown can grant away a royal mine, and I have 
not been able to find any such power myself. 
Consequently, I think that the lands granted to a 
subject in this colony stand, with respect to roya 
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mines, in exactly the same position as land granted 
to subjects in England. That being so, I shall 
proceed to consider what I think would be the 
position there, and I, first of all, extract from 
Eardley v. Granville, 3 Ch,D., 826, what I think 
is the effect of the existence of royal mines under 
lands in the hands of a subject. This was not a 
case in which gold was in question, but it was a 
ease in which the mines and minerals in copyhold 
were in question. Such a class as copyholders do 
not exist here, but the difference is so clearly 
pointed out in that case that I think it is a case 
from which we can draw a definition about it, and 
build on it. It starts with a marginal note to this 
effect : — "In an ordinary copyhold manor the 
estate of the copyholder is in the soil throughout, 
except as regards trees, mines, and minerals, the 
property in which remains in the lord. "When 
the lord has removed minerals, the space left 
belongs to the copyholder. The right of the lord 
is not like that of a vendor of freeholds who has 
reserved mines, and remains the owner of the 
vacant space from which minerals have been re- 
moved. In a Crown manor, where the Crown and 
its lessees were by custom entitled to enter upon 
the land for the purpose of working minerals, the 
defendant, the lessee of the Crown mines, who 
was also lessee of the S. mine outside the manor, 
claimed a right to use a crut or underground way 
beneath the land of the plaintiffs, who were copy- 
holders of part of the manor, for the purpose of 
conveying minerals from the 8. mine to the deep 
pit by which the manorial mines were worked, and 
thence by a branch railway constructed by the 
defendant over part of the same copyhold to the 
main line." Now, the facts of the case suf&cient 
for our purpose are these, as stated by the Master 
of the Rolls at p. 834 :— " The freeholder retains 
the mineral stratum as part of his ownership, and 
whether or not he takes the minerals or subsoil 
out of the stratum, the stratum still belongs to 
him as part of the vertical section of the land. 
But he says in the case of a copyholder that is not 
so, because the copyholder, though he has no 
property in the stratum in the sense of being 



entitled to take the minerals, has property and 
possession in this sense: that the moment the 
minerals are taken away the space is in his posses- 
sion, and he only can interfere with it, the lord 
having no right to do so. The same proposition 
was laid down in the case of LewU v. Branthwaiie, 
2 B. A Ad., 437, where Lord Tenterden expressly 
puts it, that there is no distinction between trees 
and minerals as regards the law of copyholds, and 
BO in the case before Lord Campbell of Keyse v. 
Fowell, 2 E. A B., 132. Then it has been sug- 
gested that the recent case of Duke of Samilton 
V. Graham, L,R., 2 H.L., Sc. 166, has, somehow 
or other, altered the law ; but it has not. That 
was a Scotch case, and it was treated as being the 
same as a grant by an English freeholder. It 
exactly concurs, therefore, in its reasoning, with 
the decision of Vice-Chancellor Wood in the case 
of Fraud v. Bates, 34 L.J. (Ch.), 406 ; and the 
decision of Lord Campbell in Bowser v. Mac Lean, 
2 D., E. & J., 415, that where a freeholder grants 
land excepting the mines, he intends, first of all, 
as a matter of construction, to except not merely 
minerals, but the portion of the subsoil containing 
the minerals : in other words, to retain a stratum 
of the property. And, if he does that, of course 
the lessee or grantee has no title whatever to £he 
portion of the stratum reserved. That is all that 
the case of Duke of Hamilton v. G'raAam decided. 
It decided that the same law applies to Scotland 
which applies to England. In a case like that the 
word '^mines'' meant subsoil containing the 
minerals, and not merely the minerals themselves.'' 
Now, that is exactly what has happened in the 
present case, the only difference being that instead 
of coal and ironstone, the defendants have been 
getting quartz with gold — quartz and other 
materials containing gold. The bill prayed an 
injunction against the defendants from conveying 
any coal or other produce underneath the plaintiffs' 
mine. Jessel, M.R., says at p. 831 : — " It is said 
that because Ann Adams, by her lease of 10th 
September, 1852, gave the defendant the right to 
carry the coals or minerals from any mines belong- 
ing to him or belonging to Sneyd (for this purpose 
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it is immaterial), therefore she gave him a right 
to carry not only over her freehold, but over the 
copyhold ; and it is said she must have given him 
the right for this reason : because he afterwards 
made a communication underground from the pit 
by means of a crut to Sneyd's land on the other 
side of the copyhold lands; that is, instead of 
sinking a pit in the freehold of Sneyd, which 
adjoined the freehold of Ann Adams, he made a 
communication underground from the deep pit by 
a crut through the copyhold land, and then carried 
the coal up the deep pit, and thence along the 
railway. The other part of the case is still more 
singular when I look at the answer. The crut 
was made in the way described, and the result was 
that the coal passing under the copyhold lands of 
the plaintiffs, formerly of Ann Adams, it was 
brought from Sneyd*s land out of the manor, 
through an opening or tunnel under the copyhold 
lands belonging to the plaintiffs without their con- 
sent. The law on that subject has been well con- 
sidered , and it has been settled by authority which 
is certainly binding upon me. The law seems to 
stand in this way : The estate of a copyholder in 
an ordinary copyhold (for it is an estate) is an 
estate in the soil throughout, except as regards 
for this purpose timber-trees, and minerals. As 
regards the trees and minerals, the property 
remains in the lord, but in the absence of custom 
he cannot get either the one or the other, so that 
the minerals must remain unworked, and the trees 
must remain uncut. The possession is in the copy* 
holder ; the property is in the lord." Here, Mr. 
Lilley has contended that the possession of the 
whole is in the freeholder. *' If a stranger cuts 
down the trees the copyholder can maintain tres- 
pass against the stranger, and the lord can main- 
tain trover for the trees. If the lord cuts down 
the trees, the copyholder can maintain trespass 
against the lord ; but, if the copyholder cuts 
down the trees, irrespective of the question of 
forfeiture, the lord can bring his action against 
the copyholder. So in the case of minerals. If 
a stranger takes the minerals, the copyholder can 
bring tresspass against the stranger for interfer- 



ing with his possession ; and the lord may bring 
trover, or whatever the form of action may be, 
against the stranger to recover the minerals. The 
same rule applies to minerals as to trees. If you 
once cut down a tree the law cannot compel the 
copyholder to plant another. The latter has a 
right to the soil of the copyhold where the tree 
stood, including the stratum of air which is now 
left vacant by reason of the removal of the tree. 
So if the lord takes away the minerals, the copy- 
holder becomes entitled to the possession of the 
space where the minerals formerly were, and he 
is entitled to use it at his will and pleasure. If 
you have a shaft made for working the mines, 
the copyholder may descend in the shaft, and 
either walk about in the shaft below, or use it for 
any other rational purpose." That is what a copy- 
holder can do ; he may get into his hole and enjoy 
himself. " That is the position of the copyholder. 
That being so, and there being no mineral in this 
crut, if that is the law, the earl, as Crown lessee, 
cannot have a greater right than the Crown, thtt 
is the lord or lady of the manor. He has there- 
fore no right now to trespass on the copyhold for 
any purpose whatever, because I assume he does 
not want it for the purpose of working the manorial 
minerals ; for that purpose he has a right to ase 
it, but assuming that he does not want it for that 
purpose, but only wants it for the purpose of 
carrying the coal from under Sneyd's estate— that 
is, foreign coal — ^he has no right to use it at all. 
Of course, the injunction to be granted will only 
restrain him from using it for that purpose; it 
will not affect the other rights. It is not trespass 
while he carries Crown minerals. It is trespass 
when he uses it for any other purpose. I take it 
that the law is clearly settled, and I am surprised 
to hear it disputed. In the first place the law is 
laid down, perhaps not so accurately as might be 
wished as regards the words used by Lord Campbell 
in Bowser and MacLean : — " I am inclined to think 
that a mistake has been committed in not distin- 
guishing between acopyhold tenementwithmineraLs 
under it, and freehold land leased with a reservatioB 
of ^e miujerais ;" — he should have said " of the 
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mines," but he has used the words " reservation 
of the minerals," meaning an exception of the 
mines — "or freehold land where the surface 
belongs to one owner, and the subsoil, containing 
minerals, belongs to another, as separate tene- 
ments divided from each other vertically instead 
of laterally." That is quite intelligible; what he 
means is this — he does not say it, but he means 
it — " if a freeholder grants lands excepting mines, 
he severs his estate vertically ; i.e., he grants out 
his estate in parallel horizontal layers, and the 
grantee only gets the parallel layer granted to him, 
and does not get any underlying mineral layer or 
stratum." Thus far, if that is the correct way 
between parties and parties, A. grants to B. a 
black acre reserving the coal-mines therein. What 
B. gets is the surface down to the stratum where 
the coal-mine lies, and that stratum does not pass 
to the grantee. Much more would I say that all 
grants of the Crown are to be adversely con- 
sidered against the grantee, and so I would say 
where the Crown grants a piece of land, and the 
laws of the land say that royal mines do not pass 
under that grant, what passes is the land down to 
that stratum where the royal mine begins, and the 
stratum which contains the royal mine, belongs to 
the Crown and does not pass. From the observa- 
tions upon this point, in the case of Hamilton v. 
Ghaham, which is said to be an authority the other 
way, the Master of the Rolls says : — " It has been 
suggested that the recent case of 17tf Duke of 
Hamilton v. Qraham has somehow or other altered 
the law, but it has not." This is a very different 
deduction from what Mr. Lilley got. In other 
words, it was decided that the same law applied to 
Scotland as to England. "That was a Scotch 
case, and it was treated as being the same as a 
grant by an English freeholder. It exactly con- 
curs, therefore, in its reasoning with the decision 
of Vice-Chancellor Wood in the case of Frond v. 
Bate9y and the decision of Lord Campbell in 
Bowser v. MaeLean, that where a freeholder 
grants lands excepting the mines, he intends, first 
of all, as a matter of construction, to except not 
merely minerals, but the portion of the subsoil 



containing the minerals ; in other words, to retain 
a stratum of the property. And if he does that, 
of course the lessee or grantee has no title what- 
ever to the portion of the stratum reserved. 
That is all that the case of Dul:e of Hamilton v. 
Graham decided. It decided that the same law 
applies to Scotland which applies to England. In 
, a case like that the word "mines" meant subsoil con- 
taining the minerals, and not merely the minerals 
themselves " Now, if that be the construction 
of the grant, the next question to consider is of 
what did the grantee, under such a grant, take 
possession when he settled himself upon the sur- 
face? Mr. Lilley said tho person in possession of 
the surface was primd facie in possession of all 
up and dovni — eujus est solum, ejus est usque ad 
coelum et ad inferos. 'ITiat maxim I admit to the 
fullest extent, but neither maxim nor laws can 
bind the Crown unless they are specially made to 
do so, and, therefore, the primd facie part of the 
presumption is rebutted, in my opinion, the 
moment you show the existence of minerals under- 
neath. The moment you show the existence of 
minerals underneath you show there is an excep- 
tion from the grant, and there being an exception 
from the grant, the question is : taking possession 
of the surface, did he take possession of what he 
had no right to, because his grant only gave him 
possession of what was granted to him? Now, 
this maxim of cuJus est solum, ejus est usque ad 
coelum et ad inferos, does not apply in all 
cases. I have had examples of grazing before, 
which has been held by this Court to be a pos- 
session for the purpose of depasturing cattle for 
the herbage. Then again, we have knowledge of 
the old block claims in mining. The position of 
a block claim went under that of another man. 
There, as soon as the block claim was shown, the 
man*8 possession right down was ousted as soon as 
he came to the block claim. So there are a num- 
ber of cases of copyholders' qualified possession, 
and in England it is known as possession under a 
grant excepting the minerals. This instance might 
be illustrated to any extent. I think that, possibly, 
that case to which I referred in the argument of 
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Coverdale v. Charlton^ 4 Q.B.D., 104, will elucidate 
to some extent what we are now conaidering. 
There the possession had been given under The 
Inclosure Act in 1776, and Bramwell, L. J., at p. 
118, said:— "I think that the plaintiff has not 
been able to make out his case. It was attempted 
to be made out in this way : it was said that there 
was a de facto possession." That is what Mr. 
Lilley has tried to make out here: "but it is 
difficult to say that there is & de facto possession 
when there is no possession except those parts of 
the lane which are in actual possession, and there 
is an interference with the enjoyment of the 
parts which are not in actual possession. My 
meaning is this : if there were an inclosed field 
and a man had turned his cattle into i1, and had 
locked the gate, he might well claim to have a de 
facto possession of the whole field ; but if there 
were an uninclosed common of a mile in length, 
and he turned one horse on one end of the com- 
mon, he could not be said to have a de facto 
possession of the whole length oi the common. 
If it would not be a ^ facto possession it would 
be a nominal possession. If no right were attached 
to it, it would not be a constructive possession. 
That I look upon as being the condition of things, 
and, consequently, the plaintiff has not a de facto 
possession beyond the spots where his animals are 
grazing *' So here, in this case ; what is Mr. 
Lilley*s possession ? He has the surface, and he 
has a grant under which he is entitled to that 
surface, and down till he comes to a royal mine. 
Then he skips over the royal mine and goes down 
until he strikes another royal mine — until he 
comes to a place where I trust he will never go, 
but where he has a right to go under this deed. 
Then Mr. Lilley says that the defendants in this 
case are wrongdoers I might mention here the 
case of Ruahon Brick and Terra Cotta Cop'pany 
V. The Or eat Western Railway Company^ 9 Times 
L.E., 121, where it was held that ** The owner of 
minerals under a railway is entitled to work them 
from the surface, and to enter upon the land of 
the railway company for that purpose." Mr. 
Lilley 's contention is this : we are in possession 



of the surface; we have a de facto possession 
right down. If that is the case, what does it 
dwindle down to ? Something lesa than actual 
possession ; less than imaginary ; and it dwindles 
down to the position that the property belongs to 
somebody else. But he says, as we are in posses- 
sion of the surface as against the world at large, 
we are entitled to assume that we have a posses- 
sion right down, which we may enforce against 
anybody else. As a general principle that is true; 
but it came out in this case, and it would ha?e 
come out whether or no by the plaintiffs' own 
pleading, that he held his land under a grant from 
the Crown, and if he did not hold his land, but 
was a mere trespasser, probably his rights as against 
a wrongdoer would be the same. A part of the 
law of the land is, that all mines are in the Crown, 
and are excepted from his title — his freehold; 
consequently I do not see myself that he has snj 
right in the stratum containing the royal mine at 
all. If he has no right there at all, how can be 
interfere with anyone else ? It is not like a copj- 
holder who has possession of it, and as sooo as 
the coal is gone a vacant space comes. His 
recourse under that might probably be to go 
lower, but he has not even got that in this caae. 
That is the conclusion to which I have come by 
the light of the English authorities which I have 
quoted. And I think that an examination of tbe 
four Victorian authorities, referred to by Mr. 
Feez, will be found to support my view, as regards 
the Supreme Court of another colony — the colony 
of Victoria. The first case in order of date was 
that of Millar v. Wildish, 2 Wy. & W. (Eq.), 87. 
The marginal note is this : — " Gold under land 
alienated from the Crown is not the property of 
the owner of the land, and neither he nor anybody 
else has a right as against the Crown to take it. 
An owner of private property may, by injunction, 
restrain a trespasser mining and taking minerals 
belonging to him — the owner; but, as the mere 
owner, he is not entitled to an account of goW 
removed from under his land, nor to an injunction 
to restrain the future removal of gold, the %ovi 
being in no way his. The removal of underground 
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earth by a trespasser is not a subject of iu junction 
unless real damage to the plaintilE's use of the 
aorf ace result from it. And a general averment 
of irreparable damage, not showing siiecially any 
inconFenienee resulting from the undermining, is 
not sufficient to maintain a bill for an injunction 
against the removal of the soil. Molesworth, J., 
at p. 46, says : — " On the authorities I should 
hold that an owner of private property might, by 
an injunction, restrain a trespasser mining and 
taking minerals belonging to him — the owner. 
As to an owner here, mining himself with the 
acquiescence of the Crown, it is unnecessary for 
me to express any opinion. But, with consider- 
able hesitation, I have arrived at the conclusion 
that the present plaintiff, as mere owner seeking 
protection and account for gold under his lands, 
fails, because the gold is in no way his ; and as to 
the removal of underground earth by a trespasser, 
that is not a subject of injunction unless real 
damage to the plaintiff's use of the surface result 
from it." It is unnecessary for me to say that I 
agree with that, because here my holding is that 
a royal mine excepts the stratum, and consequently 
it is not necessary to touch that. The next case 
was that of The Star Freehold Company v. The 
Inkermann and Durham Company^ 3 W. W. & 
A'B., (E.), 181, where Mr. Justice Molesworth 
gave the following decision : — " In this case the 
plaintiffs claim, as assignees of a lease of land, the 
surface of which was reserved to the lessor. The 
lease was originally granted to the Western Free- 
hold Company, and has been assigned to the Star 
Preehold Company, and their position is that of 
persons having a legal interest in the land in 
question. The defendants, having shafts adjoin- 
ing, are undermining the ground, but their under- 
mining is in no respect attributable to the claim 
they have to the surface. So that I have to deal 
here with the case of a legal lessee of land, who 
complains that persons having shafts on adjoining 
lands are undermining the leased land to which 
he has an exclusive right. There is a dispute 
between the plaintiffs and defendants as to which 
has the best equitable rights under certain con- 



tracts made^by Morrison, a former owner of the 
land, and there may be more or less colour of 
right as between the parties. But it is a case 
simply of lessees who have le^al rights being en- 
croached upon by adjoining owners from within 
their own ground. I, therefore, do not think that 
the case is to be distinguished from Miliar v. 
Wtldish, and refuse to grant the injunction. Costs 
to be costs in the cause." The next case was that 
of The Attorney' General v. Scholes^ 6 W. W. & 
A*B, (Eq.), p. 164. In this case which I am now 
trying, I may state, gentlemen, that I am dealing 
also with the demurrer. I did not say so at the 
commencement. I did not think it necessary to 
do so ; but that is understood to be the case now, 
and I now decide the demurrer. Jhe marginal 
note says : — " An injunction ought not to be 
granted pending the reservation of the decision of 
the Court upon a demurrer putting in issue the 
right of the plaintiff to relief. If an injunction 
be granted in such circumstances by the primary 
judge, the Full Court will entertain an appeal 
from such grant, even after the injunction has 
been dissolved by a judgment on the demurrer. 
In respect of mining for gold by strangers upon 
private land, the Attorney -General has a right to 
an account of the gold raised, and to stop further 
mining. The owner has a right to restrain it only 
as far as it injures his enjoyment of the surface. 
Where an owner of private property has been 
mining for gold with the consent of the Attorney- 
G-eneral, he may join him as plaintiff in an 
information and bill against trespassers, but not 
where he has been mining without such consent. 
An infant cannot be a relator. Leave given to 
amend an information and bill, by converting it 
into an information only, and substituting some 
proper person as relator instead of an infant 
relator. In an information and bill by the 
Attorney-General and a plaintiff, it is not proper 
to join matters in which both have not a common 
interest." The last of the Victorian cases was 
Woolley V. The Attorney- General of Victoria, sluS. 
this case went home. It is foimd in L.E. 2, App. 
Ca., p. 163, Colville, L.J., says, at p. 166:— 
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" Now, whatever may be the reasons assigned in 
the case in Plowden for the rule thereby estab- 
lished, and whether they approve themselves or 
not to modern minds, it is perfectly clear that ever 
since that decision it has been settled law in 
England that the prerogative rights of the Crown 
to gold and silver found in mines will not pass 
under a grant of land from the Crown, unless by 
apt and precise words the intention of the Crown 
be expressed that it shall pass." I think that 
throughout these authorities, where gold and 
precious metals are meant, royal mines are meant, 
and it means not only the gold taken out, but 
the stratum of land in which the gold or precious 
metal is contained. I think I have dealt somewhat 
at length with the law on the case, and it is one 
of those interesting legal cases which one would 
have taken pleasure in writing out at length, but 
I have indicated my clear conviction, as far as I 
can, upon the law applicable to the facts. The 
result is that Mr. Lilley fails except as to one 
shilling, and £20 having been paid into Court, 
there will be a judgment for him for the payment 
of that one shilling from the £20. The '* inflicting 
irreparable injury " means, I understand, irrepar- 
able injury in the royal mine. On the law laid 
down by me the answers relating to the stratum 
containing the royal mine are immaterial. I shall 
ent€r judgment for the defendants, the money in 
Court to be repaid the defendants, excepting the 
one shilling which has to be paid to the plaintiffs. 
The defendants to have the costs of the action so 
far as they are not provided for by any rule of 
Court as to payment into Court. There still 
remains to be disposed of Her Majesty's 
Attorney- General as represented by Mr. Jodrell. 
The Crown has been made a party to the suit, and 
the Attorney- General has pleaded that he does 
not admit that the plaintiffs are mining for gold 
under the lands, and says, on behalf of the Crown, 
that he claims a royalty in respect of the gold 
taken or extracted from the lands, at a rate to be 
determined by the Governor of Queensland by 
and with the advice of the Executive Council. 
He claims that it should be paid out of any damages 



so recovered, but otherwise makes no other claim. 
In other words, he is ready to take something 
from either side. Well, the plaintiffs have 
thought it necessary to bring him here, and as the 
Attorney-General has got nothing from either 
side, I think he must have his costs I will order 
the plaintiffs to pay the Attorney-General's costs 
in this action. 

Solicitors for plaintiffs : Bemays Sf Osborne. 

Solicitors for defendants : Marsland ^ 'Mars- 
land. 



MATRIMONUL CAUSES JURISDICTION. 

HAKDiKa, J. 19th May, 1898. 

o'bbien v. o'eriek and hollandke. 

Divorce — Wife^s costs not paid before heart fig — 
Delay. 

An application to postpone a trial for dlBsolution of mar- 
riage, on the ground that the wife's coats de die in 
diem had not been paid, was refused where the wife 
had delayed having her bill of costs taxed. 

The application should be made before the case is called. 

Action by James Francis O'Brien for a dissolu- 
tion of marriage against Mary Josephine Louisa 
O'Brien, on the ground of adultery with Abraham 
Alfred Hollander. Both the respondent and co- 
respondent made counter-charges of adultery 
against the petitioner. 

Zilletf, and Macqregor, for petitioner. 

Butledge, and St. Ledger^ for respondent. 

Power, and Feez, for co-respondent. 

After the case had been called, an application 
was made on behalf of the respondent that the 
proceedings should be suspended until the peti- 
tioner had paid the respondent's taxed costs d^ 
die in diem. An affidavit by P. J. ()*Shea was 
read, stating that the taxing officer had given his 
certificate for £119 6s. 3d. on 18th May, and 
that £33 Os. 3d. of that amount was not disputed. 

Bvtledge : The action should be stayed until 
the petitioner has paid the respondent £33 Os. 3d , 
and paid the balance into Court Keane v. Keane^ 
3 L.B., P. & D., 52 ; Browne on Divorce^ 5th 
edition, 363. [Hahding, J. : The case has been 
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oommenced. You are too late.] I must protect 
tbe interests of my client. 

Lilley : The taxing officer's certificate was made 
yeHterdaj at 3-80 p.m., after banking hours. It 
was impossible to pay the money by this morning. 
There is a review pending on the amount dis- 
puted. The respondent's delay is the cause of 
non-payment. Bridgman t. Bridgman, 20 L.T. 
(N.S.), 87. 

Haildiko, J. : This is an application, made on 
behalf of the respondent, to have the present pro- 
ceedings suspended until the petitioner has paid 
her taxed costs de die in diem^ amounting to £119 
6b. 3d. An affidavit by the respondent's solicitor 
has been read, from which it appears that the 
taxing officer adhered to his previous decision. 
The sum of £38 Os. 8d. is not disputed. Those 
are the facts on oath. There is no evidence as to 
the time when the certificate was issued. It has 
been stated that it was at half -past three o'clock 
yesterday afternoon. If that is so, it has not 
been shown that the certificate was issued in time 
to allow the petitioner to pay the bill. It is maai- 
fest it was not issued in time. This application 
is based on insufficient evidence I follow the 
course adopted by me in Finlay v. Finlay and 
Gardner, 28th March, 1892. That practice has 
not been overruled, and must be taken to be the 
law. I now refer to the order of His Honour The 
Chief Justice made on May 5th last, which 
directed this cause to be tried on I5th May, 
which is this time. That order was made in the 
presence of the respondent's solicitor. There is 
no reservation whatever in the order. According 
to the authorities cited by Mr. Butledge, the 
practice is not to appoint a day for the hearing 
until the taxed costs of the respondent have been 
paid. If the respondent had called the attention 
of The Chief Justice to the fact that there were 
costs outstanding due to the respondent, no doubt 
the order would have been postponed to enable 
the costs to be paid, or the date of the hearing 
would have been fixed subject to the payment of 
the costs before that time.. These costs were 
incurred before the last Full Court. On May 



4th an order was made that the respondent's costs 
should be taxed de die in diem. The respondent 
had full knowledge of these costs, which should 
have been taxed. This she delayed \o do till the 
I8th instant. In the meantime the respondent 
appeared and made no objection to the trial 
to-day. By accepting the order, and allowing 
the cane to be called on to-day, the respondent 
has waived her rights, and the motion must be 
refused. I have power to grant costs for any 
unreasonable delay that may occur in such a case 
as this, but no application has been made to me 
in this case, therefore I shall not make any order. 
I shall, however, be prepared on any future 
occasion, if the necessity arises, to hear and decide 
an application for such costs out of the sum paid 
into Court. I mention this, because in cases of 
this kind it behoves the parties advising respon- 
dents to exercise very great care in the proceedings 
taken in their behalf. The grounds for this 
opinion are that a petitioner has to find the money 
for the respondent from time to time, and also 
conduct his own petition, and if the strictest care 
is not taken in the conduct of these proceedings, 
the respondent, by abusing her rights, may de- 
prive the petitioner absolutely of ever gaining 
justice. So far as such a matter comes within my 
jurisdiction I shall visit severely at any time the 
least departure from the course which I have 
marked down. I shall even be prepared to 
diminish the costs by a frivolous appeal which 
brings about a postponement of the case. The 
respondent must sulEer for the delay. The motion 
is refused. 

Solicitors for petitioner : Lill&y ^ O' Sullivan. 
Solicitors for respondent : O'Shea ![ G*8hea, 
Solicitor for co-respondent : Barnett Cohen, 



JUNE SIITINOS OF THE FULL COURT. 
Be M0B8K. 

Barrister-- Admission — Barrister and Solicitor of 
Victoria — Beciprocity — Regula Oeneralis, 
August 1st, 1898, 

A barrister nkDd solicitor of Victoria will not be admitted 
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as ft barrister of the Supreme Court of Queensland, 
unless he received his early eduoatioa in Queensland 
and went to Victoria to complete his education, and 
was admitted as a student-at-law there before the 
23rd Novelnber, 1891. 

Application for admission as a baxrister by 



James Donald Morse. Mr. Morse had been ad- / An adjournment was then granted, and on the 
mitted as a barrister and solicitor of Victoria. IJe application being renewed at the August Full 



was a native of Queensland, ^d educated here. 
He then went to Melbourne University to qualify 
as a barrisrer, intending to return to Queensland. 
After he had been admitted a student-at-law in 
Victoria, the law was changed. He passed the 
necessary examination, and received a certificate 
from the Board of Examiners for Barristers in 
Victoria, but was admitted as a barrister and 
solicitor on account of section 10 of The Legal 
Frofeision Practice Act, 1691. The Board here 
declined to give him a certificate, as the two 
branches of the profession were not distinct in 
Victoria. 

Byrnes. A.O.^ moved the admission. The pro- 
fessions are not now distinct in Victoria, and the 
Board here refused Mr. Morse his certificate. 
He qualified as a barrister, but greatness was 
thrust upon him, as he had to be admitted both as 
a barrister and solicitor. [Gbifpith, C.J. : Will 
a Queensland barrister be admitted by the Vic- 
torian Supreme Court?] They have been ad- 
mitted there. [Haediito, J.: Will they be 
admitted since the passing of the new Act ?] I 
do not know of any case. The question of reci- 
procity should not be raised, especially as Mr. 
Morse is a Queensland student. 

Gbipfith, C.J. What was the necessity for 
the Amending Act / I do not see how the case 
can be brought within our rules. 

Scott, for the Board. The Board were unable 
to grant the certificate, as rule 17 requires that 
the professions must be distinct in the country of 
the applicant, and there must be reciprocity 
between the two colonies. The professions are not 
now distinct. In view of the recent decisions In 
re Kerin and Lynch, 13 A.LT., 226; and In re 
Forbes, 14 A.L.T., 108, the Board considered 
there was no longer reciprocity. Service under 



articles is required in all cases by section 11. 
This Court has decided in in re Adams, 4 Q.L.J., 
41, that where the two professions are not dis- 
tinct in the applicant's country, the applicant is 
entjMed to admission here only as a solicitor. 



Court, it was announced that a new rule had been 
promulgated whereby any person who had received 
his early education in Queensland, and had pro- 
ceeded to Victoria to complete his education, an«i 
had become a student-at-law there before the 23rd 
November, 1891 (the date on which the above- 
mentioned Act was assented to), and admitted as 
a barrister of Victoria, might be admitted as a 
barrister of the Supreme Court of Queensland. 

Griffith, C.J. : This rule gives Queensland 
students enrolled before the passing of The Legal 
Profession Practice Act, 1891, the same pn»tef- 
tion as Victorian students have by section 13 of 
that Act. The Board must certify, in accordance 
with rule 21, that the applicant is fit and c&p^le 
to practice, and that he is a bond fide Queei»iai)<J 
student, and comes within the provisions ^ 
kegula Oeneralis of August 1st, 1893. It is Dot 
sufficient to certify that he is a barrister of Vic- 
toria. A Victorian barrister will not be admitted 
here unless he is within that rule. 

The necessary certificate was then produced, 
and the applicant admitted. 



HALL V. QUEENBLAVD RAILWAY COMMISSIOirEBii. 

JSx parte mathisson. 

Bathurst Burr Act — Noxious weed — Divisional 

Boards Act of 1887, ss. 177, 179— Breach of 

statutory duty, 

Tht Bathurst Burr Act is not impliedly abrogated hy The 
Divisional Boards Act of 1887, A duty is imposed 
on a Board in exoneration of an individual, and when 
the Board fails tx) perform that duty it cannot take 
action against the individual for neglecting to du 
what the statute says must be done by the Board. 
Bathurst Burr is a noxious weed. 

MoTioir to quash a conviction, under The 

Bathurst Burr Act, on the complaint of the 
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Inspector of the Clifton Diyifiional Board against 
the Queensland Railway Commissioners, for not 
complying with a notice to clear half of the lands 
vested in them of Bathurst Burr. The defendants 
were fined £5, and £5 58. costs. 

Byrnes^ A. &.y and Wilson, for appellants. 

Lilley^ for respondent. 

Byrnes, A, G. : The complaint disclosed no 
offence. No duty was cast on the Commissioners 
to destroy the noxious weeds. The Bathurst Burr 
Act was impliedly repealed hy The Divisional 
Boards Act of 1887. Before the creation of 
Divisional Boards the management of roads was 
vested in municipalities. The respondent had no 
right to sue. By section 14 of The Bathurst 
Burr Act all penalties are payable to Her Majesty. 
It would be remarkable if the Commissioners, in 
whom Crown lands are vested under The Railway 
Act, were liable to a penalty which would go into 
the Treasury. Clarke v. Bradlaugh, 8 Ap. Ca., 
354. 

Qbifpith, C.J., referred to Reg, v. Barker, 
25 Q.B.D., 213. . 

Lilley: The question of the repeal of T?ie 
Bathurst Burr Act by The Divisional Boards Act 
was decided in Roberts v. Mackay, Courier Reports, 
8th May, 1890. The former Act applies to the 
whole colony. There are two liabilities under 
these Acts, and they can both exist at the same 
time. If there is no by-law made by a Board 
declaring the burr to' be a noxious weed, The 
Bathurst Burr Act comes into operation again. 
The Act is not impliedly repealed. Rex v. 8t, 
George's, Hanover Square, 3 Camp., 222 ; Rex v. 
Netherthong, 2 B. & A., 17 ; R. v. Oxfordshire, 
4 B. A C, 194. 

Byrnes, in reply : If The Bathurst Burr Act 
is no.t repealed the Commissioners can proceed 
against the Board for not doing its duty. 

G-BiFFiTH, C.J. : This is a rule to quash a con- 
viction made under The Bathurst Burr Act of 
1863, which imposes upon the owners of land 
abutting public roads the obligation to destroy 
Bathurst burr and thistle growing upon half of 
the road adjacent to their land. That is no doubt 



founded on the old rule that the soil up to the mid- 
dle line of the highway is vested in the owner of the 
land. The obligation to destroy Bathurst burr and 
thistle might be enforced upon the application of 
any person to any justice of the peace, who might 
make an order for convicting the person for not 
destroying it, or punish him for not destroying it, 
or might give an order which would entitle a per- 
son to go and destroy it himself. ' At the hearing 
before the justices the facts seem to have been 
practically admitted. The case proceeded almost 
entirely on admissions. The contention between 
the parties seems to have been that, under Hie 
Divisional Boards Act of 1887, the obligation to 
destroy Bathurst burr and thistle on roads oppo- 
site to their land was abrogated, in consequence 
of that duty being imposed on the Divisional 
Board by section 167 of The Divisional Boards 
Act, which says it shall be the duty of the Board 
to extirpate and destroy any noxious weed or plant 
found on any road or reserve under the control of 
the Board. The question arose incidentally 
whether Bathurst burr was a noxious weed. The 
question arose between the parties whether the 
provision of The Divisional Boards Act applied 
to that weed, or whether that provision was 
abrogated. But previous to that I may say that 
it was understood between the parties, and 
assented to, that Bathurst burr is a noxious weed, 
and that I should have very little difficulty myself 
in coming to the conclusion that it is. Certainly, 
in pastoral districts every one knows that sheep 
passing through country in which there is Bathurst 
burr are entirely ruined, or seriously deteriorated 
in value. I think that question settled ; and I 
come to the conclusion that, for the purposes of 
this case, Bathurst burr must be a noxious weed 
or plant. The Act having imposed upon the 
Board the duty of extirpating or destroying it, 1 
should feel disposed to hold, as between the public 
and individuals, that they cannot abrogate that 
duty by putting it on individuals. An affirmative 
Act does not ordinarily repeal a prior affirmative 
Act, unless the two Acts cannot stand together. 
I do not see why, under some circumstances, 
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the two cannot stand together. Por instance, 
a Dirisional Board may be in a state of 
suspended animation, and for other reasons 
they may agree together that they should not per- 
form their duties, or they might fail to perform 
their duties. It does not necessarily follow that 
the obligation cast upon individuals by another 
Act ought to be suspended. I should feel dis- 
posed, if necessary, to decide that the provisions 
of The Bafhurst Burr Act are not abrogated or 
repealed by implication by the provisions of The 
Divisional Boards Act, but, as between the in- 
dividual owner of the land and the Divisional 
Board, it seems to me it must be held that the 
obligation of the individual remains as compared 
with the obligation of the Board. It seems to 
me that the latter Act intended, between the in- 
dividual and the Board, to impose a duty on the 
Board in exoneration of the individual. The Act 
expressly imposes the duty on the Board to destroy 
noxious weeds. That duty was cast by a prior 
Act upon the individual, but I think that the 
latter Act intended to transfer it from the indi- 
vidual to the Board. If that is so, the Board, 
having failed to perform its duties, cannot com- 
plain before justices that private individuals have 
failed to perform this duty which, by the statute, 
has been cast upon itself. It would be a singular 
thing if the Board, having failed to perform the 
duty cast upon them, could take an action against 
an individual for neglecting to do a duty which 
the statute says must be done by the Board. On 
the other hand, the Board, at whose instance these 
proceedings were taken, ought not to be allowed 
to maintain them. On that point it is admitted 
that the proceedings were taken on their part. I 
think the proceedings were not taken properly, 
and that this conviction ought not to have been 
made. 

Harding, J. : I think the Board could not take 
thepe proceedings on the grounds stated by The 
Chief Justice. With respect to whether one Act 
is repealed by the other, I find it unnecessary to 
decide the point. On the other point, as of the 
case, for the reasons given by The Chief Justice, 



I think the conviction should be quashed. 

CooPEB, J. : I agree with the judgment of The 
Chief Justice for the same reasons. 

Q-RiPFiTH, C.J. : The rule will be granted with- 
out costs. 

Solicitor for appellants : J. Howard QUI 

Solicitor for respondent: Curnow, 



COTENTEY V, NATIONAL ASSOCTATrOlT 0? QUKIN8- 
LAND. 

Negligenct} — Liability of landlord to guest of a 
tenant — Licensee. 

Plaintiff, as a journalist, waa present at a ball given in 
the hall of the Exhibition Building, at the invitatioii 
of a Ball Committee, to whom the building had been 
let for the night by the defendants. While she vu 
so present, a window in the building fell in and 
injured her. 

Held (affirming the judgment of Real, J.), that the de- 
fendants by reasonable diligence could have discovered 
the defective condition of the window and prevented 
the fall, and were liable for negligence ; and that tbe 
plaintiff, although present on invitation, was in tiie 
position of a guest, and as such was associated vitit 
the committee and not a bare licensee, and wai en- 
titled to damages. 

McMartin v. Hannay^ 10 Court of Session Ga., 3rd series, 
411, followed. 

Motion to set aside a judgment of Beftl, J t 
on a verdict of a jury for £475 for damages 
caused through the fall of a window in the 
Exhibition Building, on the grounds that the 
plaintiff was a bare licensee; that there was no 
negligence on the part of defendants; that there 
was no duty cast on the defendants to prevent 
injury to the plaintiff; that the premises were 
under the control of the Ball Committee ; and 
for wrongful rejection of evidence. 

The building was let by the defendants to a 
Bail Committee for the purposes of a ball. The 
plaintiff was present as a journalist at the request 
of the committee. During the evening a window 
fell in and injured the plaintiff. The evideuce 
showed that the committee allowed Trackson, an 
electrician, to pass electric wires under a window 
which was secured by two chains. On the nigh* 
of the ball the window was open six inches, and 
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an attendant, owing to tbe warmth of the evening, 
endeayoured to open the window still further, 
when it fell in and injured the plaintiff. The 
jury found the defendants had not used reasonable 
care in securing the window to the frame, and 
were liable for negligence. 

JFeez, for defendants, in support of appeal; 
Bjfmes, A.G.f and Butledge^ for plaintiff. 

Rez : There was no monetary consideration 
between the plaintiff and the Ball Committee, and 
DO consideration at all as between the plaintiff 
and the defendants. If a landlord lets premises, 
even in a .dangerous state, he is not liable to 
tenants, customers, or guests, for accidents hap- 
pening during the term. Seven on Negligence^ 
1076 ; Bohhina v. Jonet, 15 C.B. (N.S.), 221 ; 
Owingt v. Jones, Maryland Kep., 108. Plaintiff 
was at most a bare licensee, and not entitled to 
relief. Soutkeote v. Stanley, 25 L.J., Ex. 339; 
Bolck V. Smith, 81 L.J., Ex. 201. [Habdiko, J., 
referred to Indermaur v. Dames, L.R. 2, C.P., 
311. J Plaintiff was in a worse position than 
guests who paid for admission. Gallagher v. 
Humphrey, 6 L.T. (N.8.), 684; Sullivan v. 
Waters, 14 Ir. C.L.Ii., 460. Plaintiff was lawfully 
present, but not at the invitation of defendants. 
Burchell v. Iliehisson, 60 L.J., Q.B., 101 ; Ivay 
V. Hedges, 9 Q.B.D , 80. [Hjlbdikg, J., referred 
to McMartin v. Hannay, 10 Court of Sessions 
Cases, 8rd series, 411. Chubb, J., mentioned Ghwin- 
n^ll V. Earner, L.R. 10, C.P., 658.] The rejected 
evidence — ^that the Ball Committee were warned 
not to interfere with the window — might have 
altered the findings of the jury. The premises 
were under the control of the Ball Committee, 
who, through their agent Trackson, interfered 
with the window. 

The Attorney-General was requested by the 
Court to confine his argument to the improper 
rejection of evidence. 

Byrnes, A. G, : Immediately after the question 
had been rejected, the witness Trackson said he 
left the window in a perfectly safe condition. 
The objection was properly made, as there was no 
plea of contributory negligence. 



Hjlrbiko, J. : This was an action brought by 
Amy Coventry against several gentlemen named 
collectively the trustees of the land of the National 
Agricultural and Industrial Association of Queens- 
land, and against that association for damages in 
respect of an injury which she received while 
attending a ball at their Exhibition Building. The 
jury awarded her £476 5s. They found that this 
building was, on the Ist of September, under the 
control of the council and trustees of the associa- 
tion ; that on that day a ball was held in the 
building, which was duly hired from the council 
and trustees for the purpose, by a committee 
called the Naval and Military Ball Committee ; 
that, in effect, she came by an invitation ticket 
which was sent to her newspaper, she being a 
reporter of such festivities ; that, while she was 
present in pursuance of her calling, and doing her 
work as such in a part of the building so engaged 
by the ball committee, a window fell upon her ; 
that it fell upon her by reason of its deficient con- 
dition ; that defendants might, by exercise of 
reasonable care and diligence, have discovered 
such defective condition of the said window and 
remedied the same. Now, under those findings, 
to put it shortly, she was a person invited to that 
ball by the committee, who had paid the defen- 
dants money for the use of the building, and that 
the defendants had granted the use of that build- 
ing to the ball committee for the purpose of a 
ball, and that, whilst she was there on such a 
ticket, as I said, a window fell upon her ; that, at 
the time the building was granted it was, qud 
this window, in a defective condition, and defen- 
dants might, with reasonable care and diligence, 
have discovered and remedied the defect. Now, 
I take it as a general preposition of law that 
when one man engages of another to supply him 
with a particular article or thing to be applied to 
a certain use and purpose in consideration of tak- 
ing payment, he enters into an implied contract' 
that the thing should be reasonably fit for the 
purpose for which it is to be used, and to which it 
is to be applied. Here, if consideration is wanted 
(I do not think it was), I think that the granting 
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of tbe building was in respect of a sum to permit 
as many persons to enter that building as paid to 
be in tbat building, and who could be put in it, 
and that, in respect of each of these persons, an 
adequate part of that sum for the whole of the 
eyening is applicable to each person. In giving a 
decision in this case, in my opinion, the consider- 
ation is not necessary. There are authorities 
which I referred Mr. Peez to — ^I do not think it 
necessary to mention them in detail, but amongst 
them I may say that we find the case of MoMartin 
Y. Hannay^ 10 Court of Sessions Cases, 3rd series, 
411, which is a Scottish case. In that case the 
landlord, following the custom there, had let a 
house in flats. A child, belonging to one of the 
tenants, was killed by falling through an opening 
in the staircase, caused by the absence of one of 
the rails. This defective condition of the stairs 
had been brought under his notice, and it was 
held that he was responsible for the loss of life, 
because by reasonable care and intelligence — hay- 
ing notice of the defect — he could have avoided 
it. Now, that case is as nearly as possible on all 
fours with this case, an* follows out the implied 
contract which I maintain arose upon the granting 
of the use of this building by the defendants to 
the Ball Committee. I do not propose to go 
through the cases of Nelion v. Liverpool Brewery 
Co,, 2 C.P.D., 311 ; White v. France, ibid, 308 ; 
Sandford v. Clarke, 21 Q.B.D., 398 ; Heaven v. 
Fender, 11 Q.B.I)., 503 ; and^tVAv. London and 
St. Katharine's Dock Company, L R. 3, C.P., 326, 
because I think these cases all support the view I 
I have taken, -and I think the entering of the 
judgment on these findings by the judge was 
correct. Qwinnell v. Earner was also mentioned 
by Mr. Justice Chubb, but I think these cases are 
sufficient to support my decision. The cases cited 
by Mr. Feez are all distinguishable from this. 
They would have been applicable if Mr. Peez's 
client had been suing the ball committee, but they 
do not, in my opinion, meet the present case 
And another thing they are not cases of invitation, 
but cases of mere admission. I think this is not 
a case of admission, but a case of invitation, and 



that, by such invitation, Mrs. Coventry became 
one of the persoqs there under the grant of the 
use of the building for the evening. And with 
regard to the wrongful admission of evidence, that 
might have been very material had the question 
of contributory negligence been raised. There 
was no question of contributory negligence raised, 
and consequently the knowledge of the injured 
person could have nothing to do with it. I do not 
think, if a person grants the use of a building to 
a party, and the implied contract for fitness exit^te 
— and I consider it did exist — ^that an actual 
notice by the person granting the building to the 
person using it that there was danger would, of 
necessity free the grantor from liability. It 
might have the consequence of debarring the per- 
sons from carrying out their pleasure, and it might 
give them another form of action, but that is not 
an outcome in evidence in a case where contri- 
butory negligence formed no part of the case. 
Consequently, on the whole, I think that tk 
judgment must stand, and that the rule muBt lie 
dismissed with costs. 

CooPBB, J : I am of the same opinion foi t^ 
same reasons. 

Chubb, J. : In this case the defendants let the 
Exhibition Hall for a ball. That, of course, im- 
plied that guests would be invited to that ball, 
and, in my opinion, the relation of landlord and 
tenant was created by the letting of it. There 
was a consideration — ^if it were necessary to hold 
that a consideration was required — ^for £5 was 
paid for the use of the hall. The plaintiff was 
there, in my opinion, as the guest of the ball 
committee; that would not mean that she was 
there by the invitation of the defendants, for they 
had nothing to do with the building after letting it; 
nor could it be said that she was there as a licensee, 
because they had never asked her to be there. 
She was there as the guest of the ball committee 
It appears to be the law that the hindlord ^^ 
liable for the guests of the tenant, if he knows 
that strangers will be invited and the premiflesare 
in a dangerous condition. The jury have found 
that the premises were in a defective state ; that 
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the defeudants had reasonable means of know- 
ledge that that was the case, and by reasonable 
exercise of that knowledge could have found it 
out ; and that the window fell by reason of this 
deficient condition, and defendants were responsi- 
ble. To my mind these answers of the jury must 
be taken to mean that the defendants must be 
taken- to have known at the time they let the hall 
that the window was in this defective condition. 
The opening of the window on a hot night could 
not be regarded as an unfair user; on the contrary, 
it would be perfectly justifiable. Therefore there 
IS nothing to show that it was improperly used, nor 
was there any issue raised upon that Therefore, 
I think, on the authority of the cases cited by 
Mp. Justice Harding, and also on the other cases of 
Nel$on V. The Liverpool Brewery Co., and Gwinnell 
V. Earner^ that the plaintiff is entitled to hold her 
verdict. I agree with the learned j udge's judgment. 

Solicitor for plaintiff : F, Q. Hamilton. 

Solicitor for defendants : G, V, Rellicar, 



LSTHBBinaE V, ECHLIN. 



Appeal — District Court — Judges' not&^— 55 Vid 
No. 33, 88, 145-147— Bailment—Bill of sale 
— Non-registration. 

E. being the owner of certain goods and in possession, 
on Ist June, 1888, executed a document with 8. con- 
taining an inventory of the goods, and at the end 
were the words ** By cash £300, June 1, 1888. Signed 
K. B. £chlin." £. continued in possession, and on 
4th August, 1891, a petition for the liquidation of his 
affairs was presented. On 8th August plaintiff, 
administrator of S., by a letter to £., who was still 
in possession, put a man, Eades, in possession jointly 
with £. Shortly after £ades went out of possession, 
leaving £. in sole possession. Plaintiff had no notice 
of £.*s insolvency at the time. The document was 
not registered, and £.'b trustee failed to elect to take 
advantage of the avoidance of the bill of sale. It 
appeared from the correifpondence that £. acknow- 
ledged the plaintiff^s ownership of the goods, but he 
attempted to get a title from his trustee to the goods 
by giving him £2 for them. £. endeavoured to retain 
possession. 

Held, that the document was a bill of sale, and not being 
registered was inoperative ; that £. 's trustee, by 
failing to avoid the bill of sale, must be presumed to 
have refused to do anything with the goods ; that £. 
was a bailee for S. , and that the plaintiff was entitled 
to the goods. 



A judge of the District Court should sign a note of the 
point of law raised before him, and of the facts found 
by himself or the jury. A copy of the judge's notes 
is not sufficient. 

Appeal, bj the defendant Echlin, from a de- 
cision of Paul, J., in favour of the respondent, 
plaintilE in the action. 

Lilleg, and MacDonnell, for the appellant. 

Byrnes, A.Q., and Feez, for the respondent. 

The facts of the case appear in the judgment. 

HABDiNa, J.: How does this matter come 
before us ? 

Lilley : Notice of appeal has been given under 
section 144 of The District Courts Act A certi- 
fied copy of the judge's notes has been supplied to 
the Court signed bj the Registrar. 

Hasdiito, J. : I do not see how we can go on 
unless we have the material required by section 146. 

Cooper, J. : We want the facts. All we have 
is the evidence. We want the judge's findings. 
The point may be very short and the evidence 
lengthy. If there was no jury the judge should 
state his findings, and sign his decision. This is a 
lazy method. 

Lilley : The procedure is .new. The Court will 
not put the parties to the expense of a further 
trial. Both sides are prepared to admit that the 
certified copy is a copy of the notes taken. 
[Chubb, J.: Then you will make us a jury. 
Habdino, J. : Is there an appeal from a judg- 
ment of the District Court on 'anything but a 
question of law? Smith v. Baker (1893), A.C., 
325.] Taking a note is not a condition precedent 
to the right of appeal. The point was raised below, 
and notice of appeal given. Seymour v. Colson^ 
5 Q.B.D., 359; Morgan v. Bees 6 Q.B.D.,89,508. 

Byrnes, A.G.: Justice cannot be done without 
the whole of the evidence. Our title does not 
depend upon the bill of sale in question. 

The Court then heard the facts of the case. 

Lilley : The bill of sale was not registered, and 
is inoperative. Be Leslie, 5 Q.L.J., 7. We hare 
our title from the trustee. The bill of sale being 
avoided the trustee was entitled to the property. 

Byrnes, A.O,: This is an attempt by a man in 
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possession of goods under an agreement, to keep 
goods belonging to another person. The defen- 
dant is estopped from disputing the plaintiff's title 
to the goods. The trustee in Echlin*s case had no 
right to the goods. Leslie's case is distinguish- 
able. If the bank handed over the goods to a 
warehouseman, and the trustee stood on one side, 
could the warehouseman in an action for detention 
by the bank say " your bill of sale has not been 
registered; I am entitled to stick to these goods"? 
Rogers y Sons Sf Go, v. Lamhart Sf Sons, L.E. 
(1891), 1 Q.B., 318. The judge found all the 
facts against the defendant. Echlin was our 
bailee. It has been held that in certain cases a 
bailee may set up a jus tertii, but if a bailee 
accepts the bail with knowledge of an adverse 
claim he cannot afterwards set up the adverse 
claim as against the bailor. Be Sadler, ex parte 
DavieSy 19 Ch. D., 86 ; Evans Principal and Agent, 
298 ; Everest and Strode on Estoppel, 206. 

Lilley : We are not setting up 2kjus tertii. We 
claim to have secured our title from the trustee. 

HABDiNa, J. : This is an appeal from the Dis- 
trict Court Judge. All that we have before us is 
a note signed by the District Court Judge on a 
point of law raised by Mr. Macdonnell, one of 
the counsel in the case, on an application for a 
non-suit. In addition to that we have a copy of 
the Judge's notes, certified to by the Registrar of 
the District Court. The District Courts Act, 
section 145, says : " At the trial or hearing of an 
action or matter in which there is a right of 
appeal, the judge, at the request of either party, 
shall make a note of any question of law raised at 
the trial or hearing, and of the facts in evidence 
in relation to that question, and of his decision on 
it, and of his decision of the action or matter." 
Section 146 also provides : " In any action or 
matter in which the judge has, at the request of 
either party, made a note as in the last preceding 
section mentioned, he shall, at the expense of any 
party or parties to the action or matter, furnish a 
copy of the note so taken at the trial or hearing, 
or allow a copy of it to be taken by such party or 
parties, and he shall sign the copy, whether a 



notice of appeal has been given or not, and the 
copy so signed shall be used and received at the 
hearing of the appeal." In my opinion, what we 
should have now is a note signed by the judge, 
not merely of the point of law raised, but of the 
facts in evidence, and then the questions upon 
which he decided that point of law, and whether 
the facts were in evidence — that is to say, whether 
they were found by himself or by the jury. This 
we have not got in this case, and we think that it 
should be the practice in future cases that the 
judge should take a note of the point of law, and 
also of the facts decided by himself or bv the 
jury, upon which that point of law is decided. 
Then we can tell how he has found the facts. 
But here we have only the point of law and the 
judge's notes of the case. That has embarrassed 
us to a certain extent, because we are unable to 
see what the judge thought as to certain facts, or 
the want of certain facts. We have dealt witli 
the case in this way : The judge having found in 
a certain way, we can only reasonably suppose 
that he found the facts on the evidence befor? 
him in such a way as to support his judgment 
Although in this case, with the assistance of 
counsel, who happened to have been both at the 
trial, we are able to give a decision, we hope that 
in future the intimation of the Court will be 
attended to by District Court Judges in signing 
notes for the purpose of appeal. That disposes of 
the preliminary point. The case was between one 
Lethbridge and Jackson and Echlin, for conver- 
sion and detinue of certain goods claimed by 
Echlin, and in his possession. The facts of the 
case are that, in 1888, the defendant, Echlin, wjw 
the owner of these goods, and was then in possession. 
On the 1st June a document (Exhibit A) in this 
form was signed between the parties: "Samuel 
Stewart. Dr. to E. B. Echlin, Bulimba Balanee 
of loan on household goods, by cash £300. Ist 
June, 1888, signed E. B. Echlin." Now, in raj 
opinion, by the execution of that document, no 
other evidence or explanation being before us^ i 
Echlin mortgaged these things to Stewart. In other 
words, there was a bill of sale over these goods from 
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Echlin to Stewart. Echlin continued in possession, 
and matters went on until 4tli August, 1891, wben 
a petition for liquidation was presented, which sub- 
sequently resulted in a resolution for the liquidation 
of the affairs of Echlin. On the 8th August, 1891, 
the plaintiff, by a letter addressed to Echlin, who 
was then in possession on the plaintiffs' behalf, put 
Eades into joint possession with Echlin of the 
premises, for the executors of Stewart. Eades 
and Echlin continued in such possession for three 
days, until the 10th, and then, after the lapse of 
that short time, Eades went out leaving the de- 
fendant, Echlin, in possession, and from the docu- 
ments in evidence it clearly appears that at this 
time Echlin recognised the fact that he held 
possession on behalf of the executors. Now 
there is nothing in the case to show that at this 
time the executors had any notice of anything 
amounting to an act of insolvency, or of anything 
that would subsequently result in the insolvency 
of Echlin. Consequently, until they had notice 
of the petition, or of an act of insolvency which 
justified a subsequent adjudication or proceeding 
resulting in liquidation, they had a right to deal 
with the property without notice, and conse- 
quently, the action taken by the plaintiffs at 
that time was legal. Now here there was no 
evidence — I do not know as a fact whether there 
was or was not knowledge — that at this time 
the plaintiffs knew that Echlin was taking 
proceedings for liquidation. Consequently, until 
they had notice of that, they had a right to deal 
with them and take them out of his possession so 
as to make them safe. This they did by putting 
Eades in, and at that time there is ample evidence 
that Echlin held, and for a long time afterwards 
understood that he held this property as mortgagor 
in favour of the plaintiffs. Now we will go on, 
and we find that subsequently to this the resolu- 
tion for liquidation was passed. Then The Bills 
of Sale Act of 1891 came into operation on the 
first day of January, 1892, and it is said that the 
bill of sale required to be registered before 31st 
March, and it was not, and consequently, under 
The Bills of Sale Act, the document became 



inoperative as between the parties — that is to say 
two parties, the liquidating debtor and the 
plaintiffs — and the profit at once passed to the 
trustee. I doubt that. The deed might become 
inoperative, but in order to sue for the possession 
of these goods the trustee had, first of all, to have 
elected to take them. He would have to elect to 
take advantage of the avoidance by the Act. He 
never did anything of the kind, and non -election 
for a certain time may, in the opinion of a jury 
with the surrounding facts before them, amount 
to an affirmation, or the opposite — a dis-affirmance 
or abandonment. The determination as to whether 
he did not elect, I think would be a question for 
the jury in the case. Now the judge has decided 
that the plaintiffs should succeed, consequently it 
must be presumed that he has decided that the 
trustee by not electing to take steps in a reason- 
able time to escape the avoidance, if avoidance 
there was of that bill of sale, affirmed the transac- 
tion. Now, if that be correct, and that is the 
law which I consider applies tp this case, we 
proceed to a further time. We find letters from 
Echlin acknowledging the rightful ownership of 
the plaintiffs, when all of a sudden^ — we do not 
know who tempted him, but some temptation 
arose — at all events he was tempted, and he suc- 
cumbed to the temptation, thinking " Oh well. Jet 
me get the trustee's title added to my possession 
and I will save mj penates.*' Eollowing out this 
temptation, he goes to the trustee and secures 
from him a document amounting to an acceptance 
of his offer, and then, when he has got this, he 
says : " Now I can hold the goods." Now, being, 
as I said, in possession, how does he stand with 
regard to the plaintiffs ? He took the goods right 
from the plaintiffs. He held the goods and the 
plaintiffs sent another man to take possession of 
the goods on their behalf. Echlin recognised the 
title of the plaintiffs, and continued to do so up 
to a short time before the temptation. As Jessell, 
M.B., in the case cited by the learned Attorney- 
General {ex parte Davies) says: **it was a 
beginning or attempt to serve two masters, and he 
has met with the usual fate." The only way in 
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which he could serve his bailor, and his bailor had 
a right to be served, was by returning the goods. 
I think that in this case there is no jus tertii at 
all. I think there is no right in the defendants 
at all legally to the goods. I think that he is a 
bailee for the plaintiffs, and that the plaintiffs 
had a right to demand of him and recover from 
him their goods in the form of action which they 
have taken, and I think that the appeal should be 
dismissed with costs. 

Cooper, J. : I am of the same opinion. The 
appeal should be dismissed with costs. I think 
that the defendant in this case has been '' hoist 
with his own petard." In June, 1888, he sold his 
furniture to the plaintiffs, and gave them a docu- 
ment which was an inventory. At the end of it 
he proclaimed himself indebted to them, and gave 
a receipt for the money. It is admitted that that 
document is a bill of sale, and there can be no 
doubt about it. But the defendant says that the 
document was inoperative because it had not been 
registered. He says " it is perfectly true that I 
am bailee for you, the plaintiffs ; it is perfectly true 
that I declined to give up the property because that 
document has not been registered, and I, myself, 
have purchased them from a person who was the 
nominal trustee of my estate." Now I am of 
opinion that the document which transferred the 
right of the trustee is in itself a bill of sale. Now 
this is the document. It is a reply from the 
trustee or the late trustee. Echlin had written 
offering to buy the furniture for £2 2s. The 
trustee replies — " Dear Sir, With respect to your 
letters, I accept £2 2s. for my right, title, and 
interest in the goods • • * Eeceived £2 2s." 
Now a bill of sale under The Act of 1891 is de- 
fined to be ** a receipt for purchase money of 
chattels, or any other assurance of chattels." 
This document to my mind is clearly that, and 
there are excepted the following things — " trans- 
fers of goods in the ordinary course of business." 
I am of opinion that this is not a transfer of goods 
in the ordinary course of business, of trade or 
calling, and it does not come within the exceptions 
of the Act. To my mind it is clear that this 



document was a bill of sale, and it was admitted 
that it was not registered, and therefore, in my 
opinion, the defendant cannot set up any title 
under that document. Therefore it seems to me 
the defendant is relying upon a document which 
is just as invalid as that on which the plaintiff 
was relying. It is abundantly clear that the 
relation of bailor and bailee existed. It seems to 
me that the defendant has no defence whatever 
to the action by the bailor against him for the 
return of the goods. It seems to me that the 
District Court Judge was right, and that this 
appeal must be dismissed with costs. 

Chubb, J. : I concur. The first document is 
clearly a bill of sale within the meaning of the 
Statute. It is an inventory of chattels with 
receipt thereto attached. There is no doubt about 
that. Possession was retained by the grantor. 
The Bills of Sale Act of 1891 came into force 
on the 1st January, 1892. This document was not 
registered on or before the 1st April, 1892. Con- 
sequently, if there was nothing more in the case, 
on the authority of Leslie's case the bill of sale 
would have been inoperative under section 7 o^ 
the Statute, and the defen 'ant having got posses- 
sion would have been able to keep it. But that is 
not all the case. There was set up certain facts 
which raised an estoppel, or which were said to 
raise an estoppel, and these were : — that he agreed 
in August, 1891, to hold the property for the 
grantee. I do not think it was a condition of the 
bill of sale or mortgage. My brother Harding 
says he thinks it was an absolute bill of sale. 1 
think that the defendant agreed in August, 1891, 
to hold the property as the property of the grantee. 
I believe that when the proceedings for liquida- 
tion were taken that he got himself put into 
possession under that document for the purpose of 
preventing the trustee from making any claim to 
the property ; that he did so in order to secure 
the property for himself ; and he agreed to hold 
the property for the grantee. Then he says:-" 
" Although I had agreed to do that, it was not 
binding on me, because since then the property, 
as he contended, '* having vested in the trustee on 
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the liquidation, he has btought out the trustee's 
right, and can therefore hold them either as pur- 
chaser or for the real owner." It seems to me on 
the authorities that that cannot be. It would be 
inequitable, because I can conceive a case where 
the title to property might depend entirely and 
only on the possession of the property, and a per- 
son by a trick or a piece of base conduct could 
get possession. On the authorities cited by the 
learned Attomey-GTeneral, I think that the rela- 
tion of bailor and bailee was created between the 
parties, and that the mere fact that the bailee 
afterwards got, or attempted to get, a title from 
the trustee could not be set up as an estoppel. I 
would point out that when he offered to purchase 
from the trustee the trustee's right, he distinctly 
told him : — " I am in as bailee." The trustee did 
not claim the property. All he did was to say — 
"if I have any title, you can have it for two 
guineas." I do not think that that amounted to 
. the trustee electing to take upon himself the 
ownership of the property. The trustee did not 
claim that this was property under the insolvency. 
He may by a course of conduct have abandoned 
his title. He may have acquiesced in the fact of 
Echlin's possession for the grantee up to this 
time He allowed him to remain until he was 
debarred by his conduct from coming in and set- 
ting up this title. Therefore, for the reasons 
given before by myself and my brother judges, I 
think that the appeal should be dismissed. I 
think if ever there was a case in which the Court 
should endeavour to assist the plaintiff, this is one. 
I agree that the appeal be dismissed with costs. 

Solicitor for plaintiff : Bunion. 

Solicitors for defendant : Thynne Sf Macartney. 



THE QUEEK (OK THE BELATION OP MACJLETNET) 
V. MOFFATT. 

Local Qovemment — Election — Ouster — Return- 
ing Officer— Nomination Paper — 51 Vic., No. 
7, M. 26, 43, 63. 
A rule nin had been obtained calling on certain persons 
elected to show cause why they should not be ousted 
from office. The respondents gave notice before the 



rule was granted that they would not claim the 
office, and appeared to protect themselves from costs. 

A majority of the Court was of opinion, on a motion to 
make the rule absolute, that the validity of the elec- 
tion should be decided, although both sides were 
agreed that the election was not properly made. 

The returning officer appointed a deputy, who rejected 
certain nomination papers, because one of the nomin- 
ators had not paid his rates, and one of the nomin- 
ators had not signed the nomination paper. The 
candidates duly nominated did not exceed the num- 
ber required, and were declared duly elect^. 

Held, by Griffith, C.J., and Chubb, J. (Harding and 
Cooper, JJ., dissenting), that the deputy having really 
acted at the election, the defect in his appointment 
was cured by section 53 of The IHviwmal Boards 
Act ; that, if the rejected nomination papers had not 
been rejected, the election could have afterwards 
been declared void ; that no injustice had been done 
by such rejection ; that the respondents had been duly 
elected, and that the rule must be discharged with 
costs. 

A nomination paper must be signed by the nominators. 

If a returning officer rejects invalid nomination papers, 
the election will not be avoided on that ground. 

Harding and Cooper, JJ., considered the respondents* 
admission that there was no election amounted to 
an admission that they were unduly elected, and 
that the rule should be made absolute by default. 

Per Cooper, J. : The returning officer was irregularly 
appointed, and the proviso to section 63 extends to 
the whole section. 

Motion to make absolute an order niai calling 
upon R. G. Moffatt, T. S. Beattie, and George 
Hatfield, to show cause why they should not be 
ousted from the office of membership of the 
Broadsound Divisional Board, on the grounds (\) 
that the returning officer was not duly appointed ; 
(2) that the returning officer had no power to 
reject nomination papers of other candidates ; (3) 
that the nomination paper need not be signed by 
the nominator himself. The relator was a rate- 
payer in the Broadsound Divisional Board. In 
January there were elections for three subdivisions 
of that Board. The chairman appointed John 
Cook as his substitute to act as returning officer. 
He was not prevented from acting by illness, or 
any other cause allowed under The Divisional 
Boards Act. Cook acted and rejected certain 
nomination papers. The remaining candidates 
were declared duly elected. 

Byrnes, A,G,, and Shand, for the relator, to 
move the rule absolute. 
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Lilley, for the respondents, did not show cause, 
but contended he was not responsible for costs. 
The rule ought not to have been granted. Instead 
of pointing out the matter to the G-overnor-in- 
Council the relator had obtained an expensive 
rule. We say there has been no election. 

Bi/rnei, A. &. : We are both agreed on that 
point. [Gbiffith, C.J. : I should like to hear 
the matter argued. Your agreement may be 
wrong.] Where a rule nisi is obtained in the 
absence of the other side, it is the practice of the 
Court, out of respect to the judge who granted 
the rule, to make the rule absolute. [&biefith, 
C.J. : I have never known of such a rule.] The 
chairman of the Board should have acted as 
returning o£Scer. He appointed Mr. Cook as his 
substitute. The circumstances did not exist which 
would allow the chairman under the act to dele- 
gate his duties. The returning officer was unduly 
appointed. 2. He had no power to reject the 
nomination papers. [Griffith, C.J. : Do you 
contend that although if there had been a poll, 
and the respondents had not been elected, they 
would have been entitled to a rule to oust the 
candidate improperly nominated and then to have 
themselves admitted, and this Court must neverthe- 
less turn them out ?] Yes. Otherwise it is in the 
power of the returning officer to reject any nomin- 
ation paper brought before him, and tell the 
rejected candidates they could appeal to the Court. 
He must restrict himself to saying whether a 
nomination is in form. He should not be able to 
say " you have not paid your rates," and make us 
come here to prove that we have. [Obiffith, C.J. : 
You say the other man should be put to the 
expense of coming here to prove the undisputed 
fact that you had not paid them.] One of the 
nominators did not sign his name with his own 
hand. A father was present and authorized his 
son to sign the nomination paper for him. 
The returning officer said it was not his signature, 
rejected the nomination without a hearing, and 
without any objection being taken by the other 
candidates. [Gbiffith, C.J. : Is a returning 
officer bound to accept a nomination paper if he 



knows the signature is not a genuine one ?] The 
returning officer's duties are ministerial. He can- 
not assume a judicial function. The signature waB 
sufficient. Beg. v. Justices of Kefit, L.K. 8, Q.B. 
305; France v. Button (1891), 2 Q.B., 208. 

Lilley : The respondents gave notice, before the 
rule was granted, that they would not claim the 
office. A letter was written by Hatfield to the 
Colonial Secretary. The rule should not be made 
absolute with costs.. The respondents should get 
their costs. 

Gbiffith, C.J. : I think the Court before mak- 
ing the rule absolute is bound to see that the 
respondents were not duly elected. The office of 
a boardsman is as public as that of a member of 
Parliament. I am disposed to think there was a 
valid election. I invite Mr. Lilley by any argu- 
ments he can make use of to assist the Court, a» it 
is a matter of public importance. 

Lilley then as amicus curuB referred to section 
26 of The Divisional Boards Act ; B. v. Tart, 
1 El. & El., 618 ; Hyde v. Johnson, 2 Bing., N.C., 
776 ; MaxioelVs Interpretation of Statutes^ 2nd 
edition, 88. The declaration of election must be 
by a person "duly appointed." No person was 
duly appointed. Whether there was an election 
or not there could not be an ouster. 

Habdino, J. : Can you show any authority, 
Mr. Attorney, that the Court ever follows a mat- 
ter up if one of the parties gives in ? 

Byrnes, A. O. : That is the rule of the Court. 
Bey. V. Lane, 8 Q.L.J., 66. There the respondent 
thought to get out of costs by resigning, but the 
Court made the rule absolute with costs. 

Qbiffith, C.J. : The rule nisi was granted br 
Mr. Justice Beal, and when it came before the 
Court it was not opposed by the respondents, who 
were alarmed by the fact that if they were unsuc- 
cessful they might have to pay the costs. That^ 
however, ought not to prevent the Court discharg- 
ing its duty if, when the actual facts are presented 
to its knowledge, it appears that the election is 
valid. If that were not so, persons duly elected 
under The Divisional Boards Act might be turned 
out of office merely because, as has been suggested 
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in the course of the argument, they are afraid to 
resist for fear of the costs, which nearly always 
follow the event. I do not think the Court should 
declare an election invalid when it is not invalid, 
simply because its validity is attacked and not 
defended. In the present case several objections 
have been taken to the election, the first being that 
the person who acted as returning officer was not 
duly appointed. The facts are that the chairman 
of the board thought he could not be present to 
act, and so deputed someone else to act in his 
stead. The election was accordingly held, and the 
person so acting declared the result. It was 
objected that he was not duly appointed ; and, 
perhaps, he was not, but I think that we are pre- 
cluded, by section 53, from entertaining that 
objection at all. The first paragraph of that sec- 
tion is a transcript of s. 85 of The Elections Act 
ofl885^Knd almost a transcript of s. 114 of The 
Local Qovemmeni Act of 1878^ and I think it has 
the same meaning in all three Acts. Its meaning 
in the other two Acts it not open to argument. 
A ]^iai was also raised whether chairmen of di- 
visional boards are, under s. 38, ex officio returning 
officers. I think section 53 of the Act disposed 
of that point. With regard to the other objec- 
tions, it appears on the proceedings before us 
that in each case in which the returning officer 
rejected a nomination paper a fatal objection to it 
existed in point of fact. Assuming that the 
retuming-officer was wrong in deciding that fact, 
but still he arrived at a right conclusion, and the 
Court is now asked to upset the election of and to 
oust the only candidates who were duly nominated. 
I think that such a decision would be manifestly 
unjust. That objection, I think, also fails. I 
think I am in a position to state that the practice 
of diyisional boards for many years has been to do 
ae has been done in this case. Where a nomina- 
tion paper which is bad has been put in, it has 
been the practice to reject it, and this practice has 
saved much unnecessary litigation. The other 
point, as to the sufficiency of the signature, is a 
question of greater difficulty. But I agree with the 
decisions given in the case of The Queen v. Gowper^ 



24 Q.B.D., p. 60, and in the case of The Queen v. 
Tart, previously referred to, and think that objec- 
tion must fail also. On the whole I think the 
three gentlemen in question were duly elected; 
whether they thought so or not does not matter. 
I think the order should be discharged. 

Harding, J. : I think the judgment should go 
by default, as the case has been argued all from 
one side. True, Mr. Lilley has argued as amicus 
curia ; but not without having costs at his back. 
I think the judgment should be entered by 
default. 

CoopEB, J. : I agree with the judgment which 
has been delivered by Mr. Justice Harding, and 
add that I think the relator is entitled to our . 
judgment. I think on the whole case that tl^ese 
persons in question were unduly elected, and that 
Mr. Cook was improperly appointed. I am of 
opinion that the proviso to section 58 extends to 
the whole section. In my opinion the rule should 
be made absolute, without costs. 

Chubb, J.: I concur with the judgment de- 
livered by the Chief Justice. In the present 
case the relator has not been able to show that 
these persons have been unduly elected, and 
therefore fails. I think the rule should be dis- 
charged with costs. 

Gbiffith, C.J. : The rule will be discharged 
with costs. I think all the members of the Court 
are of opinion that the respondents should not 
pay the costs, but that they should get them. 

Solicitors for relator : Thynne S[ Macartney, 

Solicitors for respondents: Bees R. Jones Sf 
Boland, 



m CHAMBERS. 

Gbttpith, C.J. March 20th, 1893. 

In re louisa maude stewabt, an uo'ant. 

Fracttce — Infant — Next friend — Company, 
A Joint Stock Company cannot be a next friend. 

Application by The Queensland Trustees 
Limited, a Joint Stock Company registered in 
Queensland, as next friend of the infant, to be 
appointed guardian of the infant. 
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Si. Ledger, in support of the application. 

Gbiffith, C.J., was of opinion that a Joint 
Stock Company could 'not be a next friend, and 
made no order on the application. 

Solicitors : Lilley Sf O' Sullivan. 



Grifpith, C.J. 



June 9th, 1893. 



CLABKE V. CLABKE. 

Foreign judgment — Common Law Practice Act 

of 1867 y s. 22 — Service of summons out of the 

jurisdiction. 

A BummonB under s. 22 of The Common Law Practice 
Act of 1867 cannot be served out of the jurisdiction. 

Application for a summons under sec. 22 of 
The Common Law Practice Act of 1867^ the judg- 
ment on which it was founded being a decree for 
costs in a matrimonial cause in the Supreme 
Court of New South Wales. 

It appeared by the evidence that the judgment 
debtor was not within the jurisdiction of the 
Supreme Court of Queensland. 

JBannatgne, in support of the application. 

Gbiffith, C.J., referred to in re Busfield (32 
CH. D., 123), and was of opinion that a summons 
under The Common Law Practice Act of 1867, 
sec. 22, could not be served out of the jurisdic- 
tion. He therefore refused the application. 

Solicitors : Thynne Sf Macartney. 



Habding, J. 10th and 19th July, 1893. 

In re the boyal bank of Queensland limited. 

Company — Winding up — Arrangement with cre- 
ditors — Meeting — Notice — Sanction of Court 
^Irregularity in compliance with order — 58 
Vic, No. 18, s. 35. 

After a petition for windin>;-up the Royal Bank, a sum- 
mons was issued for an order to convene a meeting in 
Queensland, and another in London, for considering 
and approving a proposed arrangement. The sum- 
mons asked that the dates of the meetings might be 
fixed for London on 22nd June, and for Queensland 
on the 27th, and that at least twenty-one days before 
the days appointed, advertisements convening the 
meetings should be inserted in specific newspapers. 



The order was made accordingly. It appeared that 
there was not time to advertise in London twenty- 
one days before the meeting, and the meeting was 
advertised on the 15th and 16th June. The scheme 
of arrangement and notice of the meeting were posted 
to creditors. Several of the advertisements in 
Queensland were inserted within twenty-one days 
before the meeting. The scheme was carried unani- 
mously at the meeting in Brisbane, and in London 
with one dissentient. On a petition to sanction the 
scheme of arrangement it was objected by a creditor 
that the meetings had not been properly held. 

Held, that as the meeting had been held the Court had do 
power to vary the time of holding the meeting ; that 
the strict performance of the order being a statutory 
condition precedent to the holding of the meeting, 
the petition must be dismissed with costs against the 
petitioners. The hearing of the winding-up petition 
was adjourned. 

In re Alabama New Orleans RaUway Co. (1891), 1 Ch., 
213, followed. 

Petition to sanction a scheme of arrangement 
between the Eoyal Bank of Que'ensland Limited 
and its creditors. 

The petition for the winding-up was heard 
along with the petition for sanction. Affidavits 
were read as to the publication of advertisements 
in London, Edinburgh, and Dublin. The order 
directed the advertisement to be inserted in ce^ 
tain newspapers twenty-one days before the 
meetings. 

Lilley, and Macgregor, for the provisional 
official liquidators ; MacDonnell, for the petition- 
ing creditor; Shand, for T. M. Hall, a creditor; 
Wilson, for the bank ; W. A. -D. Bell, for the 
Crown, a creditor. 

Habding, J. : I am not satisfied that the meet- 
ing in London was advertised twenty-one days 
before the meeting was held. 

Lilley: That is unnecessary. Twenty-one days' 
clear notice was never intended. A reasonable 
notice was sufficient. The order was obtained 
on 1st June, and it was impossible to pub- 
lish it in London on that date. The order was 
substantially complied with. Notices were sent 
to each creditor. The people who stayed away 
from the meeting are not entitled to consideration. 

KABDiNa, J. : Can you give me any idea of 
what notice was given ? You can send a telegram 
to ascertain what notice was given. Somebody 
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here must swear they beliere the telegram. The 
belief must be honajlde. 

The application was adjounied, Mr. Shahd's 
costs being allowed. On the renewal of the appli- 
cation a request for a further adjournment, 
pending the passing of an Act by the Legislature) 
was refused. 

Hasdikg, J. : The Eoyal Bank of Queensland 
being in course of being wound up by this Court, 
an arrangement was proposed between it and its 
creditors, and an application in a summary way 
was made by its provisional official liquidators to 
this Court for an order for meetings of its cre- 
ditors under The Companies Act of 1889, section 
35, which empowers this Court to order that meet- 
ings of its creditors '^ shall be summoned in such 
manner as the Court shall direct," and gives valid- 
ity to the arrangement come to at such meetings 
if sanctioned by an order of this Court. The 
present application is for such sanction on the 
petition of the provisional official liquidators. A 
preliminary question has arisen as to whether the 
meeting has been properly held under these cir- 
cumstances. On the 31st of May last a summons 
came on for hearing before me, asking for an 
order convening a meeting in Brisbane, and 
another in London, of its creditors for considering 
and approving a proposed arrangement, and that 
at least twenty-one days before the day appointed 
for such meetings certain advertisements should 
be published in Brisbane and Oreat Britain, 
specifying the newspapers in which the same 
should appear, and for other directions. It was 
found that under the rules of Court then pro- 
mulgated these further directions could not then 
be given ; the matter was adjourned till the next 
day, the 1st of June, with leave in the interval to 
amend the summons in respect of such directions. 
Before the summons came on, the first of June 
rules of Court enabling the further directions to 
be given were promulgated; the summons was 
amended and came on for hearing, and an order 
was made thereon accordingly. In the part of 
the summons relating to the summoning the meet- 
ings, amendments were made asking that the dates 



of the meetings might be fixed ior London on the 
22nd of June, and for Queensland on the 27th ; 
and that at least twenty-one days before the re^ 
spective days appointed for such meetings, adver- 
tisements convening the meetings should be 
inserted in certain newspapers, specifying them 
as in the original summons ; and an order was 
m^e accordingly. The fact that specific days had 
been inserted for the holding of the meetings was 
not brought under my notice when making the 
order. Thereupon the petitioning solicitors cabled 
to London to their agents to insert the advertise- 
ments in the necessary papers, but did not inform 
them of the length of notice to be given. This 
cablegram did not arrive in London, and could 
not possibly have sd arrived, in time to enable the 
necessary notice of twenty-one days to be given 
by advertisement or otherwise, it only having 
arrived there on the 2nd. The agents in London 
not knowing of the notice required by the order 
convening the meeting, and after great delay in 
negotiations, consulted counsel, and otherwise 
ascertained that seven days* notice by posting 
notices was the time usually required by the 
Court in England under similar circumstances 
They then issued advertisements in proper form 
in the newspapers directed, in one on the 15th, 
and the others on the 16th of June. They posted 
to the creditors the scheme of arrangement on the 
10th, notice of the meeting on the 15th, and of 
the adjourned meeting on the 30th, all out of 
time as said to exist by the practice in England. 
Such is the compliance with the order in England. 
Now as to Queensland. With respect to the 
advertisements ordered, they were not inserted in 
the papers published in Charters Towers before 
the 8th, Croydon the 16th, Rockhampton the 7th, 
and Townsville the 8th ; all late. It has been 
said that notices of the meeting have been sent 
to all the creditors in Queensland. So far as the 
affidavits go they show posting of these notices on 
divers dates varying between June drd and 8th 
inclusive, and that 655 notices were posted on and 
after June 7th — too late at all events ; and that 
971 were posted before the 7th. That such should 
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be done was no jUirt of the order, and had it been 
there would have been a failure to comply with 
the order in these 656 cases. At both the meet- 
ings the scheme of arrangement was carried, 
unanimously in Brisbane, in London with one dis- 
sentient vote. Figures were gone into in the 
argumenl^ to show that a different result would 
not have been obti^ned had all the creditors b^n 
present. I incline to agree with this assumption 
so far as the value is concerned, but as there was 
upwards of £50,000 not represented, the owners 
of that capital might have been amply sufficient to 
swamp the majority in number. At the same 
time it is possible that it might not have been so. 
The preliminary objection is insisted on by Mr. 
Shand on behalf of a creditor having a locus standi 
on this occasion, in addition to the Court's duty 
to ascertain that the order has been carried out. 
The question for decision is — have the meetings 
which sanctioned the arrangement been held in 
accordance with the order ? or in other words, has 
section 35 of The Companies Act of 1889 been 
complied with ? The case of in re Alabama^ Sfc^ 
Company, 1891, l,Ch., 218, was cited. It lays 
down that, in exercising the power of sanctioning 
a scheme of arrangement, the Court will ascertain 
that all the statutory conditions have been com- 
plied with. Lindley, L.J., p. 238, says : — " It is 
said that people do not look in the newspapers to 
see if there are any advertisements with reference 
to the companies in which they are interested, and 
there must be a multitude of persons who have 
never seen these advertisements at all. I think 
that is very likely, but still there is the statute, 
and what the Court has to do is to see, first of all, 
that the provisions of that statute have been com- 
plied with, and secondly, that the majority has 
been acting bona fide'' At page 240 : " Now, I 
could understand that a dissentient might say that 
in consequence of the shortness of the notice con- 
vening the meeting, in consequence of the com- 
plex interests of some of the majority, that 
meeting did not really represent the views of the 
debenture-holders. I can understand that, and I 
can understand that it might be reasonable to 



convene another meeting to ascertain whether tbe 
real bulk of the first debenture-holders were in 
favour of the scheme." Bowen, L.J., says at p 
245 : ** It is, in my judgment, desirable to cal. 
attention to this section, and to the extreme can 
which ought to be brought to bear upon the hold- 
ing of meetings under it. It enables a compro- 
mise to be forced upon the outside creditors by a 
majority of that class. It would be most unjust 
to bind creditors or classes of creditors by the 
decision of three-fourths in value of those who 
attend a particular meeting, unless you hare 
secured that the meeting shall adequately repi^ 
sent the entire body. But the section make^ iii 
provision for that, except by enacting that the 
meeting is to be held in the manner in which tbe 
Court shall direct. That, to my mind, throws 
upon the chief derk " — here, I am the chief clerk 
— " the responsibility of seeing, when a piopo*' 
is brought before him by persons who are inter- 
ested in carrying it through, that adequate notice 
is given to the body of creditors, who might oti}e^ 
wise know nothing about the matter. \\\^ 
been looking alone at this order, which was is^^ 
by the chief clerk, I confess I should have W 
considerable doubts whether it was reasonable to 
bind the whole body of debenture-holders by a 
meeting as to which the only notice given ff«^ 
that which was indicated in the order. This is a 
matter about which the Court ought to be watch- 
ful. There may be circumstances which would 
make it unsafe to act on the conclusion of a meet- 
ing, although the conclusion was both emphatic 
and distinct." Fry, L.J., says at page 247: "1 
shall not attempt to define what elements maj 
enter into the construction of the Court beyond 
this : That I do not doubt for a moment that the 
Court is bound to ascertain that all the conditions 
required by the statute have been complied with. 
It was argued that compliance with the order, so 
far as the English creditors were concerned, was 
impossible, and that this Court has now power to 
rectify by waiver all the irregularities in comp" 
ance with the order. I know of no such power 
the meeting having been held. None of the cases 
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cited by Mr. Lilley went to show that ex post 
facto the Court ever acted. Tn everyone of them 
relief was given before. The giving such power 
to the Insolvency Court by section 179 of The 
Insolvency Act supports the argument that it did 
not exist in the Supreme Court. Assuming that, 
so far as the English creditors were concerned, 
the performance of the order to advertise twenty- 
one days before the meeting was impossible, it 
might be contended that it was to that extent a 
nullity, and that what the Court had ordered was 
the holding of a meeting on the 2l8t, preceded by 
notice advertised a reasonable time before. It is 
not necessary to decide that this is the true con- 
tention of the ordiT, since, were it so, it has been 
seen that the advertisements aad notices in Eng- 
land were less than those usually required in that 
country by the Courts there. In other words, I 
should have to hold that less than was usually 
required in that country was suflScient, and that 
in numerous cases less than three days, as shown 
by the evidence, was a sufficient time for inquiry 
arid deh'beration before acting by the creditors. 
With regard to the creditors in Queensland, 
there was ample time to comply with the order. 
But it was not done, and, except by proxy, it was 
impossible for a Croydon creditor to take part in 
the meeting. The meeting was for discussion, 
deliberation, and decision by voting. One creditor 
prevented by the shortness of the notice might 
have had such knowledge that, had he asked 
a pertinent question, its answer might have 
changed the result of the voting. It is shown 
that a large number of creditors had not this 
opportunity. Another view is that obedience to 
the order being impossible the order itself was 
void. If that was so, the meeting would be a 
nullity. I think that before the meeting was 
held the Court had ample power to vary the time 
for publication of the advertisements, but that, 
after the meeting, the Court has not power to do 
so, the strict performance of the order being a sta- 
tutory condition precedent to the holding of the 
meeting, and that all it has to do after the meet- 
ing is to ascertain whether the meeting has been 



held in accordance with the order. As the order 
was made it has not been complied with either in 
England or Queensland, without any excuse as 
to Queensland. As to England, suppose it to 
bear the interpretation that advertisements were 
to be published a reasonable time before the meet- 
ing* yet it has not been complied with by issuing 
them within the time usual in that country. 
Assume the order void, and the meeting is void. 
On the whole, therefore, the meeting cannot be 
sustained, and the petition for sanction must be 
dismissed with costs against the petitioners. The 
winding-up petition is adjourned till the 4th 
August. 

Solicitors fogr Bank : Chamhere^ Bruce ^ McNah. 
Solicitors for petitioner : Bernay$ if Osborne, 
Solicitors for T. M. Hall: Thynne if Macartney. 



BRISBANE CIVIL SITTUiOS. 



OSIFFITH, C.J. 



23rd, 26th, 28th, 30th August, 
and Ist September, 1893. 



HOBSLEY v. DITNLOP. 

Will — Probate in solemn form — Testamentary 
capacity — Undine influence — Costs out of 
estate, 

James Dunlop, aged eighty years, hy hia last will, be- 
queathed all his property to his wife and step- 
daughter, but left nothing to his grandson, his only 
lineal descendant. He had frequently stated his 
intention of making his grandson his heir, and had 
made several wills in his favour. The grandson, by 
his mother, as next friend, alleged incapacity on the 
part of the testator, and undue influence by his wife. 
The jury found in favour of the execution of the 
will, and that there was no proof of undue influence. 
The defendant asked for costs out of the estate. 

HtUl, that the question of costs is in the discretion of the 
Court, and that there are two main rules in guiding 
the Court. (1) The Court must consider whether, 
having regard to all the circumstances of the case, 
the parties who have unsuccesafully opposed probate 
were led reasonably to the honest belief that there 
was good ground for impeaching the will. If they 
wer« not, the costs of the unsuccessful litigation must 
fall on them as in other cases. But, if the facts were 
such as to lead them reasonably to that belief after 
proper inquiries, a further question arises, namely, 
(2) whether this belief is to be ascribed to the con- 
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duot of tho testator himself, or of the persons deriving 
the substantial benefit under the will, so that such 
conduct may properly be considered as the cause of 
the reasonable litigation which has occurred as to 
the validity of the wUL If this question is answered 
in the affirmative, the costs of the litigation should 
come out of the estate ; if iu the negative, each party 
must bear his own costs. 
Held aUoy that, on the circumstances of the case, the 
next friend was reasonably led to form an honest 
belief that there was good ground for impeaching the 
will on the ground of incapacity, and that this belief 
must be ascribed to the conduct of the testator, and 
that the costs of all parties should come out of the 
estate, but that the defendant's costs should be taxed 
84 between party and party, as there was no reason- 
able evidence sddnced of undue influence. 

Action for probate in solemn form of the will 
of James Dunlop. The defendant, by his next 
friend, pleaded undue execution, testamentary 
incapacity, and undue influence on the part of the 
testator's wife. The jury found in favour of the 
plaintiffs, the executors of the will, and that there 
was no evidence of undue influence. The facts are 
fully set out in the judgment. 

Byrnes^ A.G , and Feez, for the plaintiffs. 

Power, Lilley, and Oore-Jones, for the defen- 
dant. 

Byrnes, A.O., moved for judgment, and that 
the defendant be ordered to pay the costs of the 
action. 

Power asked for costs out of the estate. The 
surrounding circumstances justified an inquiry. 
The jury practically disagreed on the finding as 
to undue influence. The grandson was mentioned 
as heir in all previous wills. Costs were allowed 
out of the estate, under similar circumstances, by 
Harding, J., in Wenzell v. Lyom, 23rd November, 
1886 ; and by Owen, J., in Brown v. McEncroey 
11 N.S.W. L.R. (E.), 134; Davies v. Gregory, 8 
P. A D , 28 ; Symons v. Tozer, 3 Notes of Cases, 
41 ; Orfon v. Smith, 3 P. & D., 23 ; Cousins v. 
Tuhh, 65 L.T., 716, were also discussed. 

Lilley followed. The true principle is to be 
found in Davies v. Gregory, and is: Has the 
testator, by reason of his conduct, caused the 
reasonable litigation which has occurred after his 
death as to the validity of his will ? Mrs. Dunlop 
had no other course open to her in the interests of 



her son. The Court regards with favour a next 
friend. The testator's conduct necessitated the 
action. 

Byrnes, A.G. : Costs should be paid by the 
defendant. The defendant, by reasonable inquiries, 
could have ascertained that the will was properly 
executed. If costs are granted no man will be 
safe in altering his will. His estate will always 
run the risk of being penalized to the extent of 
the costs of proving the will. The grandson wm 
provided for by a nomination of trust. As a 
general rule, when the ])lea of undue influence 
failed, the party making the plea is condemned in 
costs. Ireland V. Bendall, 1 P. & D., 194; Bm^- 
bent V. Hughes, 29 L.J., P. & M„ 134; SummertM 
▼. Clements, 3 Sw. & T., 36. 

CAT. 

Geifpith, C.J. : The plaintiffs propounded, as 
executors, the will of James Dunlop, dated Jan- 
uary 29th, 1890. The defendant, a child of m 
years of age, is his grandson and only lineal 
descendant The defence put in on behalf of the 
defendant raises the issues of the due execution of 
the will, the testator's testamentary capacity, ani 
undue influence alleged to harve been exerted Vy 
his widow. The jury have found all nece^KiTy 
facts in favour of the plaintiffs. I have nov to 
decide upon whom the costs of the litigation are 
to fall. The plaintiffs ask that the defendant ma) 
be ordered to pay the costs of the action ; jnd on 
behalf of the defendant it is asked that bis costs 
may be paid out of the estate, or that, at all 
events, he may not be ordered to pay the plaintiff* 
costs The rule as to costs prescribed by Tk( 
Judicature Act is, that in actions tried by a j"^ 
the costs shall follow the event, unless, upon ap- 
plication made at the trial, for good cause shown. 
the judge before whom the action is tried other- 
wise orders. I think that the term ** good cause 
means the existence of such circumstances that it 
is fair and just as between the parties that the 
costs should be disposed of in some other way 
(see Forsfer v. Farquhar, 1898, 1 Q.B., 564). In 
testamentary causes it has long been the practice 
of the Court to consider all the circumstances of 
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the case, and not to act on the assumption that 
the losing party is necessarily in the wrong. '^ It 
is/' in the words of Lord Penzance, in Matthews 
T. Qard (33 L.J., P. A M., 7), "the function of 
the Court to investigate the execution of a will 
uad the capacity of the maker of it, and, having 
done so, to ascertain and dedare what is the will 
of the testator. If fair circumstances of doubt or 
suspicion arise to obscure this question a judicial 
inquiry is in a manner forced upon us. Those 
who are instrumental in bringing about and sub- 
serving this inquiry are not wholly in the wrong 
even if they do not succeed." To quote again 
from the same judgment : " It is of high public 
importance that doubtful wills should not pass 
easily to proof by reason of the cost of opposing 
them. It is of equal importance that parties 
should not be tempted into fruitless litigation by 
the knowledge," or, I would add, expectation 
'' that the costs will be defrayed by the estate of 
the testator." The matter is undoubtedly one for 
the discretion of the Court, but, for the reasons 
which I have given, it is plainly very desirable 
that that discretion should be exercised in accord- 
ance with definite and known rules, so far as the 
exercise of judicial discretion can be guided by 
fixed rules. Prom the cases I think the following 
rules can be deduced: 1. The Court must consider 
' whether, having regard to all the circumstances of 
the case, the parties who have unsuccessfully 
opposed probate were led reasonably to the honest 
belief that there was good ground for impeaching 
the will. If they were not, the costs of the un- 
successful litigation must fall on them, as in other 
cases. Sut if the facts were such as to lead them 
reasonably to that belief, after, of course, proper 
inquiries, a further question arises, namely: 2. 
Whether this belief is to be ascribed to the con- 
duct of the testator himself, or of the persons 
deriving the substantial benefit under the will, so 
that such conduct may properly be considered as 
the cause of the reasonable litigation which has 
occurred after the death of the testator as to the 
validity of the will. Davies v. Gregory^ L.E., 3 
P. & D., 28. If either branch of this question is 



answered in the affirmative, the costs of the litiga- 
tion should. come out of the estate ; if in the nega- 
tive, each party must bear his own costs. I proceed 
to apply these rules' to the present case. The 
testator, at the date of his will, was about eighty 
years of age. At the time of his death his property 
consisted of about £8,000 in cash, and some real 
property apparently not of very great value. By 
his will he gave to his wife, whom he had married 
in December, 1879, the house in which he was then 
living, with the furniture and a sum of £200. To 
his step-daughter, JMTarr Kenny, he gave a legacy 
of £200. He gave the residue of his property, after 
some other legacies of small amount, to his wife and 
stepdaughter in equal shares. He gave nothing by 
his will to his grandson, the defendant. He had, 
however, in February, 1885, conveyed to trustees 
a piece of land in George Street, Brisbane, upon 
trust for himself for life, with remainder to 
his only son, John, the father of the defendant. 
This property at the date of the will was estimated 
by the testator to be producing about £5 10s. a 
week in rents John Dunlop died in 1887, at 
which time the testator expressed his intention of 
making his infant grandson his heir. Between 
that time and the date of the will in question he 
had made several wills, all of which were prepared 
by Mr. Mayne, who was for many years his 
solicitor, and in each of which, with one exception, 
he had given the residue of his estate to the de- 
fendant. In the exceptional case, a will which 
was made in June, 1888, on the occasion of a 
quarrel with his wife, when he left her and went 
to Sydney for some weeks, he left his residue to 
charities. In all these wills he gave legacies of 
varying, but small, amounts, to his wife and to his 
step-daughter, and gave the house in which he 
was living at the time, with the furniture, some- 
times to one, and sometimes to the other of them. 
He appears to have always entertained the warmest 
affection for his grandson, and often said in con- 
versation that he would make him his heir. Por 
some time after the son's death a rivalry seems to 
have existed between the widow and Mrs. John 
Dunlop, and the testator appears about the same 
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time to liave entertained feelings of jealousy 
(which seem, howeyer, to have been quite un- 
founded) with regard to his wife, who, although 
not a young woman, was many years his junior. 
On two occasions at least, one in 1888, to which I 
have already referred, and the other in 1890, after 
the date of the will now in question, he left his 
house and remained absent for some time, giving as 
his reason, quarrels with his wife. The testator 
had, in addition to the settlement of the George 
Street property, given his son a farm at Pine 
Biver, containing about 650 acres, and a house 
and land at Albion, and had paid off a mortgage 
on the farm during thb son's lifetime, who, how- 
ever, mortgaged it afresh. The circumstances 
relating to the making of the will in question are, 
briefly, as follows: The testator went to Mr. 
Mayne and said he wished to make a fresh will. 
On his stating the amount of the legacy that he 
proposed to leave to his wife, which was of small 
amount, Mr. Mayne remonstrated with him, as he 
had often done before, and suggested that she 
should receive more than Dunlop proposed. On 
this the testator said he could see that his wife 
had been to Mr. Mayne, and had been influencing 
him. Whatever was the precise nature of Dun- 
lop's suggestion or insinuation, Mr. Mayne became 
angry, and requested Dunlop to take his papers 
away, and go to another solicitor. Dunlop then 
left, taking the existing will vrith him, which was 
probably a few weeks old. A day or two after- 
wards, on Dunlop calling again, Mr. Mayne re- 
quested him to relieve him of the trusts of the 
George Street property, of which he was a trustee. 
Very soon afterwards Dunlop went to Mr. Bun- 
ton, who had known him for many years, but had 
never acted as his solicitor, and instructed him to 
prepare a new will, at the same time handing him 
the old one, and directing certain alterations in 
the legacies mentioned in it, and giving instruc- 
tions as to the disposal of the rest of his property, 
including directions as to the George Street pro- 
perty, which he wished to leave to his grandson. 
He mentioned to Mr. Bunton that there was a 
nomination of trustees in connection with this 



property, which was in Mr. Mayne's possession. 
Mr. Bunton having sent for and obtained the 
document, pointed out to Dunlop that the pro- 
perty was already disposed of and could not be 
included in his will. Dunlop did not, however, 
alter the rest of his instructions, and the will was 
duly prepared and executed in accordance with 
them, after which it was taken by the testator to 
the Bank of New South Wales, his bankers, where 
it remained until his death. The widow says she 
was present while the instructions for the will 
were being given, but did not hear them, and did 
not know that the residue was left to her and her 
daughter. There was.no evidence that the testator 
ever mentioned this will to anyone, fuid the widov 
says that she never knew of its contents. Dunlop 
appears after this to have continued to refer to 
his grandson in the same terms as before, and 
there was evidence that, about six or seven months 
later, he said that he had made his grandson his 
heir, and had left nothing to his wife, who, he 
said, did not care for him. With respect to the 
character of the testator, there was evideuee that 
he was a hale, hearty, old man, capable of insA- 
acting and accustomed to transact his own basinet? 
unassisted up to and after the date of the will, 
and that he was of an obstinate and secretive dis- 
position, hard to persuade, and hard to change 
when he had made up his mind. On the other 
hand there was evidence that, before or about the 
date of the will, his mind showed signs of failing. 
It appeared that he occasionally drank to excess, 
and that he th^i became quarrelsome, but that he 
was often a total abstainer for months at a time. 
His widow says that the differences between him 
and herself arose from this failing. Mrs. John 
Dunlop, the defendant's mother, who is really the 
actor in this litigation, deposed that, on the occa- 
sion of a visit to the farm, a week or two before 
the date of the will, the testator appeared to be of 
perfectly sound mind, and Mr Mayne said that 
on the occasion of his quarrel with him he had 
perfect testamentary capacity. The foregoing is 
a summary of the facts as they appeared by the 
evidence, so far as they bear on the present ques- 
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tion. What, then, ifl the proper inference to be 
drawn from them as to the reaaoBableness of the 
litigation? On the one hand it is said that in- 
quiries from Mr. Bunton and Mr. Mayne would' 
have shown that there was no reason to doubt the 
testator's capacity, and that Mrs. John Dunlop 
herself knew of his capacity at or about the time; 
io question. J t is kaid further that there was nd 
evidence of undue influence. On the <ither hand 
it is said that the sudden change in the testator's 
intention is unaccountable — that the will was not 
only inconsistent with all his previous dispositions 
of his property by will, but with his expressed in-: 
tention, both before and after its execution, that 
the entire omission of any gift to his grandson, 
taken into conjunction with subsequent statements 
allec;ed to have been made by him, that the child 
was his heir, led to a reasonable suspicion that he 
did not intentionally make such a will, or did not 
remember that he had done so, and that these con- 
Biderations, coupled with the great age of the 
testator, and the evidence of the feebleness of his^ 
mind about the date of his will, were such as 
reasonably to lead the defendant's mother to the 
honest belief that there was good ground for im- 
l)eaching the validity of the will, and to justify 
her in the inWests of her child in putting the 
plaintiffs to proof of the testator's capacity. The 
matter must, of course, be considered in the light 
of the facts, not as now found by the jury, but as 
they presented themselves to her. Under all the 
circumstances I have come to the conclusion that, 
notwithstanding her own opinion as to his mental 
capacity on the occasion of the visit to the farm,| 
she was reasonably led to form an honest belief 
that there was good ground for impeaching the 
will on the ground of incapacity. Is, then, this 
belief to be ascribed to the conduct of the testator? 
for no question arises as to anything done by the 
residuary legatees. It is difficult to suggest any- 
thing else to which it can be ascribed. All the 
facts to which I have referred are matters personal 
to Dunlop himself. And I think the word 
'' conduct," in the rule which I have above stated, - 
utust be taken to include all matters perHonal to a 



testator, as well as his acts or omissions. The 
defendant's costs of the action, so far as they 
relate to the defence of incapacity, ought, there- 
fore, I think, in accordance with the rule of the 
Court, to come out of the estate. But I do not 
come to the same conclusion as to the defence of 
undue influence. In my opinion no reasonable evi- 
dence of undue influence was given, nor am I able 
to see any reascmable grounds for an honest belief 
that the will was impeachable on this ground. I do 
not think, however, that the costs of either party 
were appreciably increased by setting up this 
defence. If they had been, the additional expense 
ought to fall on the unsuccessful party, but under 
the circumstances I do not think it necessary to 
direct any apportionment. I therefore pronounce 
for the will, and order that the costs of both parties 
be paid out of the estate, the defendant's costs to 
be taxed as between party and party. I think 
that this last direction will protect the estate 
against any possible small increase of expense that 
may have been occasioned by the defence of undue 
influence. I may add that I have little doubt 
that, when the natural feelings of irritation caused 
by the present proceedings have passed away, the • 
widow and her daughter will themselves be glad 
that the law has not diminished the infant defen- 
dant's estate by casting upon it the expense of 
this litigation. 

Solicitors for plaintiffs : Maephersan Sf Feez, 
Solicitors for defendant : Tkynne Sf Macartney. 



AUGUST SITTINGS OF THE FULL COUBT. 



SIMPSON V, FEASEB. 

Towns Police Act (19 Vic,, No, 24), *. lO^De- 
tinufl — Identification of property — Judicial 
notice of locality. 
Cordial manufacturers at Charters Towers used to supply 
hotels in turn, each for a month, it being the practice 
for the outgoing maker to take away at the end of 
/ the month all the bottles then empty, and leaving 
the full ones to be taken when empty by the incom- 
ing maker, who accounted to the ou^;oing maker for 
them. Complainant left certain full bottles at £.'i 
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hotel on Ut April, and defendant took them away in 
the usual course, but refused to deliver them to the 
complainant. The complainant obtained a summons 
under section 10 of The Toumn Police Act for the 
delivery of the bottles, and an order was made 
accordingly. 

Cooper, J., was of opinion that the bottles were not 
sufficiently ascertained to support an action of detinue 
and quashed the conviction, Chubb, J., dissenting. 

Griffith, C.J., and Harding, J. (Real, J., dissenting), 
affirmed the judgment of Chubb, J., and upheld the 
order of the magistrates. An action for detinue will 
lie for any certain property which it was the duty of 
the defendant to deliver to the rightful OM'ner, and 
which was originally so specific as to be capable of 
description in the writ, notwithstanding that there 
might be an indefinite quantity of the same kind of 
things in existence in the same town or country. 

The detention being wrongful, any subsequent mixing of 
the bottles with others did not discharge the defen- 
dant from his obligation to deliver. 

The above statute afifords relief in any case of detiuue 
where the goods are still in possession of the defen- 
dant. 

It is unnecessary to give formal evidence before justices 
of a locality with which they are familiar. 

Appeal from an order of the Northern Pull 
Court quashing an order of magistrates at Char- 
ters Towers. 

Feez, for appellant ; Lilleffy for respondent. 

The facts appear from the judgment. 

Obipfith, C.J. : In this case the complainant 
obtained an order under section 10 of 19 Vie, 
No. 24, one of The Tovms Police AetSt for the 
delivery to him of about fifteen dozen soda-water 
bottles of specified kinds, which he alleged were 
wrongfully detained from him by the defendant. 
On an application to the Northern Court for a 
quashing order, Cooper, J., was of opinion that 
the bottles in question were not sufficiently ascer- 
tained and distinguishable to be the subject of an 
action of detinue, or of a proceeding under the 
statute. Chubb, J., was of opinion that there 
was evidence from which the magistrate could 
find that the bottles were sufficiently ascertained 
and distinguishable. The magistrate's order was, 
therefore, quashed, and the present appeal is from 
the quashing order. Complainant and defendant 
are cordial manufacturers. The case made by the 
complainant before the magistrate was briefly as 
follows: — That it is the practice at Charters 



Towers for the several cordial makers to supply 
the hotels in turn, each for a month, the out- 
going maker taking away at the end of his montb 
all the bottles then empty, and leaving the full 
ones to be taken when empty by the incomin: 
maker, who accounts to the outgoing maker for 
them ; that, on the 1st day of April last, c(»in- 
plainant, who had been supplyini? Earl's Hotel 
for the month of March, left the bottles now 
claimed at the hotel, they being then full, aud 
that defendant in the ordinary course took them 
away when empty, and refused to deliver them U 
the complainant when demanded. I think that 
was evidence to support the case so put forward. 
But in that view T should be disposed to think 
that the obligation imposed upon the defeodant 
would have been satisfied by the delivery of anj 
bottles of corresponding number and description. 
and that there was, consequently, no duty to 
deliver any specific bottles. There seems, how- 
ever, to be some authority, to which 1 will refer 
later, for holding that an action of detinue would 
lie even in that case. But the case did not r&i 
on the evidence for the complainant. The ie^en- 
dant himself gave evidence, from which, wit\\ tbe 
evidence for the complainant, the magistrate wa&. 
in my opinion, warranted in inferring that the 
bottles supplied by the defendant to the bote! 
were distinguished by a trade mark (whether a 
label or not is not stated), so that the defendant, 
when he took the bottles left by the complainajit. 
could distinguish them from those supplied by 
himself, and further, that the defendant did not 
take the bottles by authority of the implied agree- 
ment to be inferred from the course of dealing:, 
which he repudiated, but with the intention of 
depriving the complainant of them. There wtu^ 
some evidence that some of the complainant':* 
bottles also had the defendant's trade mark on 
them, but I think that the magistrate was the 
judge of the weight and effect of this evidence. 
The question then is whether an action of detinue 
will lie for goods of such a kind taken under sucb 
circumstances. It is objected that there are at 
Charters Towers many thousands of bottles of the 
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kinds claimed, and that it is impossible to dis- 
tinguish the bottles in question from others of the 
same kinds with which thej have been or may 
have been mixed. And reliance is placed on the 
statement of the law in the old books — I take it 
from Co. Lift., 286 b.— " In this writ (detinue) 
the plaintiff shall recover the thing detained, and 
therefore it must be so certain as it may be 
known ; and for that cause it lieth not for money 
out of a bag or chest ; and so of corn out of a 
sack, and the like ; these cannot be known from 
other." I find, however, in Fitzherhert^ N.B., one 
of the authorities quoted in the margin of Coke, it 
is said (p. 188) *' If a man bail £20 to rebail" (i.e., 
delivers £20 to be redelivered) '' detinue lies and 
account — otherwise if the agreement were to 
account for the money." Also ** Detinue of four 
quarters of barley, and it doth not say in sacks, 
and yet good." In Dyer'tt Beporti (fol. 29 b.) is 
a report of an action of detinue brought for forty 
quarters of wheat in the year 28, Henry VIII. 
The plaintiff declared simply on a contract for 
wheat. The defendant pleaded that the plaintiff 
bought eighty quarters on condition that he should 
pay for it as delivered, otherwise the contract to 
be void ; that he had taken and paid for thirty 
quarters, and had taken ten quarters without pay- 
ment, whereupon the defendant claimed that the 
contract was void It does not seem to have 
occurred to any one to doubt that the action lay. 
In Raitell v. Draper (IWr, 12., p. 80, 3 James I.) 
it was held that, if on a sale of goods the contract 
was for payment in foreign money, the action 
should be in debt for the corresponding sum in 
English money, but it was said that, if the con. 
tract had been for so many ounces of foreign 
money, or for a bar of silver or gold, it could not 
be demanded by the name of money, ** because it 
is not coin, nor is used in trade or merchandise '* 
(which I understand to mean used as currency), 
" but then he ought to have a writ of detinue, and 
thereby he shall recover the thing or its value." 
In such a case the contract would be not for the 
delivery of a specific piece of silver or gold, but 
for th€» delivery of a specific kind of thing differ- 



ent from ordinary currency. It has been pointed 
out by old writers (see Fitz, N.B., uhi supra^ 
Note) that debt and detinue may be considered 
as exactly analogous, with the difference that one 
is for the recovery of a chattel, the other of 
money (and see Bryant v. Herbert^ 3 C.P. Div., 
1 89, 389) . A nd betwee n them the two action s, debt 
and detinue, appear (with the action of covenant) 
to have covered all cases of wrongful withholding 
of money or goods. The gist of each action was the 
withholding (Ch. PL, 7th ed , 137, Imackr. Clark, 
2 Bulstr., 308). In the action of detinue, more- 
over, damages for the detention could be recovered, 
which might be of considerable amount (Dreyjus 
V. Peruvian Guano Company, 42 Ch. D., 66, 75). 
It does not appear to have been settled until of 
comparatively late years that such damages can be 
recovered in an action for conversion. I think 
that the authorities to which I have referred show 
that the general statement of the rule as quoted 
from Coke requires qualification, and that an 
action for detinue would lie for any certain pro- 
perty which it was the duty of the defendant to 
deliver to the rightful owner, and which was 
originally so specific as to be capable of descrip- 
tion in the writ, notwithstanding that there might 
be an indefinite quantity of the same kind of 
things in existence in the same town or country. 
In the cases put in the old books of money (not 
being specific coins, or com not separated from 
other corn, as in a sack), no such duty would 
arise, and the action would not lie. Can it then 
make any difference to a plaintiff's form of action 
that the defendant has, by his subsequent acts, 
rendered the property incapable of identification ? 
In the case of Reeve v. Palmer (5 C.B., N.8 , 84, 
91, 27 L.J., C.P. 327, 28, lb. 168) it was held 
that a loss of the goods sued for was no answer to 
an action of detinue, the reason given being that 
it does not lie in the defendant's mouth to set up 
his own wrongful act or omission as an answer to 
an action. I think this principle is of general 
application. To apply these rules to the present 
case — 1 think that, upon the evidence, the magis- 
trate might properly find that the defendant, 
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when he took the bottles, ought to have delivered 
those same bottles to the complainant, and that 
his detention of them was wrongful. And I 
think that any subsequent mixing of them with 
others, if it took place, does not discharge him of 
this obligation. Whether on the authority of the 
case in Telverton this form of proceeding could 
have been maintained on the case as it rested on 
the evidence for the complainant alone it is not 
necessary to determine, although I am disposed to 
think that it could not. T think that the relief 
given by the statute was intended to be afforded 
in any cases in which an action of detinue would 
lie, and in which the goods are sl^ll in the posses- 
sion of the defendant. As to whether it could be 
given after the gom's have passed from his posses- 
sion I express no opinion. I think that the 
objection as to jurisdiction fails for reasons given 
in the course of the argument. Tt was decided in 
the case of ex parte Cramh (1 Q.L.J., 81) that it is 
unnecessary to give formal evidence before justices 
as to the precise locality of a place with which 
they are familiar, and the situation of which 
everyone in Court, and everyone concerned in the 
case, perfectly well knows. See also the passages 
which I read from Mayor of London v. Gox (L.R», 
2 H.L , pp. 262, 283). It would be absurd if, in 
a case tried in this Court, evidence should be 
required to be given of the situation of Eennon's 
Hotel — that Lennon's Hotel is in Q-eorge Street," 
that G-eorge Street is in the municipality of Bris- 
bane,* and that Brisbane is in the colony of Queens- 
land. I am therefore of opinion that the order of 
the magistrates was right, and that the appeal 
must be allowed. 

Habdikg, J.: I concur with the judgment 
which has been delivered by The Chief Justice. 

Real, J. : I agree in all respects with the law 
as laid down by The Chief Justice If anything 
I would be inclined to extend it a little, and if it 
made any difference I would probably require 
further argument before 1 could decide in favour 
of the proposition that, if an article is capable of 
distinction in itself as a specific article, the mere 
'^act that there are a large number of other arti- 



cles of precisely the same nature deprived a man 
of his right of having the same quantity delivered 
back to him in case they were mixed. But we 
have to look at the evidence. The ground for the 
judgment which has been delivered is that the 
bottles at the hotel were distinctly marked, and 
capable of identification, and that, knowing which 
was which, he took them when they were empty 
without the intention of giving them back again, 
that being a wrongful act. If that were so I 
would consent to the judgment. I also hold that 
nothing which was done afterwards made any 
difference. Nothing could relieve him of the 
responsibility. But when I look at the evidence 
a difference arises between myself and my brother 
judges. I am not prepared to draw the inference. 
It seems to me to be the evidence of the witnesses 
that when they were brought to the hotel thev 
were full and capable of being distinguished. 
But I see no evidence to show that when tbej 
were taken away they could be distinguished, li 
it was incumbent upon the defendant to show that 
they could not be distinguished, then it has not 
been done; and if it was incumbent upon &e 
plaintiff to show that they were capable of being 
distinguished, I cannot see anything in the evi- 
dence. Therefore I think the appeal should be 
dismissed, but without costs. I should be sorry 
to see anyone deprived of the right of appeal in 
any Court, but the present matter is of so trivial a 
nature, with no further right dependent upon the 
result, there being no question of malice, no try- 
ing of a question of right to much higher property, 
but simply a question of the form of action, I do 
not think the matter should have gone so far. 
It is merely a question as to whether it was the 
proper form of action to recover £4 worth of pro- 
perty. I think it as near an abuse of the prac- 
tice of the Court as it very well can be. Of 
course, when I talk of abusing the rights of the 
Court I refer to the respondent. It was the 
respondent who was fighting against the form of 
action. It seems he owed the money and admitted 
it, but that they did not sue him in the right way- 
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Gkippith, C.J. : The appeal will be allowed 
with costs. 

Solicitors for appellant: Bern ays Sf Othome; 
agents for Dwyer. 

Solicitor for respondent: Relicar ; agent for 
Marsland ^ Manland^ Charters Towers. 



Gbippith, C.J. August 4th, 1893. 

In the matter of The Trustees and Incapacitated 

Persons Act, and in the matter of A. petition 

BT JAMES CAiy. 

Trustees and Incapacitated Persons Act, sections 
25, 43—BeaJ Property Act of 1861, s. 60— 
Peal Property Act Amendment Act of 1877. 
sees. 48, 49, 51—Bepealing Act of 1867, s. 8 
— Mortgage — Vesting order. 

The word '* interest '* in the interpretation clause of The 
TruUees and Incapacitated Persons Act of 1867 is of 
general application, and not limited to an interest in 
land as distinguished from a '* security " upon lands 
under The, Real Property Acts, 

Petition praying for an order discharging cer- 
tam lands from a Bill of Mortgage under The 
Real Property Act of 1861. The land in question 
had been mortgaged by the petitioner in 1865 to 
a building society, established under the repealed 
Act, 11 Vic, No. 10. The mortgage debt had 
been paid off, but the instrument of release, if it 
was ever executed, was lost, and had never been 
registered. The building society had long since 
ceased to exist, and there appeared to be no one 
in existence who could execute a fresh release. 

Foxtcn, for the petitioner, referred to section 
25 of The Trustees and Incapacitated Persons Act 
of 1867, ^ 

Grifpith, C.J., was of opinion that upon this 
state of facts the Court would have jurisdiction 
to grant relief either under section 25 or under 
section 43 of The Trustees and Incapacitated 
Persons Act of 1867, if the term ** lands " in 
those sections included the interest of a mortgagee 
under The Real Property Acts. He referred to 
the interpretation clause (sec. 1), by which the 
term '* land " includes " any interest in any 
tenement or hereditament of what kind or tenure 



soever," to section 60 of The Real Property Act 
of 1861, and sections 48, 49, and 51 of The Real 
Property Act of 1877, and to section 8 of The 
Repealing Act of 1867, and held that the term 
** interest*' in the interpretation clause of The 
Trustees Act is of general application, and is not 
limited to an interest in land, as distinguished 
from a security upon land, under The Real 
Property Acts He therefore held that he had 
jurisdiction, and made an order vesting in the 
petitioner the interest of the building society in 
the mortgage. 

Solicitors for petitioner : Foxton Sf Gardew, 



IN CHAMfiEBS. 



Gbiffith, C.J. llth September, 1998. 

In re the lands and goods of cokbktt. 

A joint grant of administration was made under s. 32 of 
31 Vic, No. 9, to the widow and a creditor, there 
being special circumstances rendering such joint 
grant expedient. 

Edwaed Joseph Corbktt died on the 19th 
July, 1893, intestate, leavinej him surviving a 
widow and two infant children. The widow was 
unable to find sureties in the sum required to the 
administration bond, and she was desirous that a 
joint grant should be made to herself and William 
Francis Corbett, a brother and one of the princi- 
pal creditors of the deceased. "William Francis 
Corbett was willing to accept the joint administra- 
tion for the purpose of protecting his claims as 
such creditor. A reduction of the usual amount 
of the bond by the amount of the widow's interest 
and the creditor's debt was also applied for. The 
Eegistrar had refused the grant. 

Gore- J ones, on behalf of the petitioners, made 
application for the joint grant of administration 
to the widow and said creditor under section 32 of 
31 Vic , No. 9, and referred to section 6 of the 
said Act, to which there is no corresponding sec- 
tion in the English Statute 20 and 21 Vic, c. 77 ; 
also cited the orders made by Lilley, C.J., in the 
lands and goods of Hammond, 13th July, 1886, 
and in the case of Treweeke, 18th June, 1890, and 
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available assets, valued at £25, were exhausted by 
a preferential claim for rent and law costs. 
Twenty creditors were present at the meeting, 
representing £778 68. Id. Four dissented from 
the resolutions, representing £168 Ss. 4d. Thir- 
teen of the assenting creditors voting on the 
resolutions were represented by the debtor's 
solicitor, and their debts amounted to £502 12s 
9d. The resolutions passed were (1) that the 
affairs of the debtor be liquidated by arrangement 
and not in insolvency ; (2) that A. 8. Lang be 
appointed trustee ; (3) that the trustee be em- 
powered to sell the furniture of the debtor to him 
for £20 ; (4) that the debtor be granted his dis- 
charge forthwith ; (5) that Messieurs Powers and 
Robinson be intrusted with the registration of the 
resolutions. All the resolutions except the third 
one were registered on 24ith August, the Registrar 
considering that relating to the furniture ultra 
vires. 

FeeZy for Mrs. Cardew, a creditor, in support of 
the motion. 

Lilley^ for the debtor, to oppose. 

Feez : The resolutions were passed in the inter- 
est of the debtor and not of the creditors. Rob- 
sofCz Bankruptcy^ 4th edition, 760 ; re Ash, 
mentioned in Boche and Hazlitfs Bankruptcy^ 
432 ; Ex parte Bussell, L.R., 10 Ch., 256 ; Ex 
parte Staff, 20 Eq , 775 ; re Terrell, 4 Ch. D , 
293; Ex parte Cobb, re Sedley, L.R , 8 Ch., 727. 
re Page, 2 Ch. D., 323 ; Ex parte Cowen, L.R., 
2 Ch., 563 ; Ex parte Aaronson, 7 Ch.U., 713 ; 
Ex parte Williams, 18 Ch.D., 495 ; re John Oal- 
laghan, per Lilley, C.J., 16th July, 1890. The 
discharge of the debtor amounted to a close of his 
insolvency, so that after-acquired property would 
not vest in the trustee. Ebbs v. Boulnois, L.R., 
10 Ch., 479 ; and re Bennett's Trusts, 19 Eq , 
245; L.R, 10 Ch., 490. 

Real, J., referred to section 167 subsection 2 
of The Insolvency Act, and to the practice in 
formd pauperis. 

Lilley : The creditor not having objected before 
the Registrar has no locus standi. Be Webb, 2 
Ch. D., 326. The resolutions were not passed in 



the interest of the debtor. Be Rope, 9 Ch. D., 
398. As the debtor could get his dischai^e under 
section 167, sub, 2, the Court will not do what is 
useless. 

Feez : This is not an appeal from the Registrar 
but an application under section 205, which differs 
from the English section. 

Real, J. : If The Insolvency Act of 1874 M 
been the same as the English Statute, then, on 
the authority of the cases cited by Mr. Feez, I 
would have vacated the resolutions, but the prin- 
ciple of the cases cited seems to be that a debtor 
who has little or no assets cannot take the benefit 
of the Bankruptcy law. That is not so here. ¥e 
have the formd pauperis procedure. If I were to 
set aside the resolutions, the debtor might come to 
me on my next Chamber day and be adjudicated 
insolvent. Then his creditors might, under sec. 
167, sub. 2, pass a resolution that the debtor's 
insolvency had arisen from circumstances for 
which he could not justly be held responsible, and 
on such a resolution being passed the judge would 
be obliged to give him his certificate of dwchtr^ 
Be Harrison, per Lilley, C.J , 7th August, lS7ft ', 
re Bennett, 2 Q.L.J., 128. Therefore, an order 
vacating the resolutions would be abortive. By 
subsection 10 of section 202 a debtor's discharge 
operates as a close of his insolvency, and has the 
same effect as in insolvency. I do not think that 
the resolution granting him his discharge can be 
said to be in the interests of the debtor. I find 
the resolutions were passed bond fide, but if the 
resolution about the sale of the furniture had 
been registered, I might have made an order 
vacating the resolutions, as that was probably in 
the interests of the debtor. 1 dismiss the motion, 
but make no order as to costs, because the resolu- 
tions as carried at the meeting, if registered, 
might have been set aside. 

Solicitor for applicant: J. G. McGregor, 
Solicitors for debtor : Powers Sf Bobinson. 
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EGGLESUSTICAL JURISDICTION. 

Kahdinq, J. 2nd September, 1893. 

Be the lands of WATSOir, deceased. 
Administration — Mortgage — Conflict of interest 
— gVMf/tfif Ae^'Amendmimt Act of 1892 (56 
^^ji^r^o, i8), s. 2—Queensland Trustees 
LdmUed Acts, 
The Conrt has no power to sanctioii a loan from a com- 
pany acting as administrator in one estate to the 
same company acting as administrator in another 
estate. 

PsTiTioK by the Queensland Trustees Limited, 
as administrator in the estate of E. C. Watson, 
for leaye to borrow money from the company, as 
administrator in another estate, for the preserya- 
tion of the estate, damage having arisen to pro- 
perty owing to floods. 

Ghamhers, in support of the petition. 

HikEDnra, J.: Have you any precedent of a 
company or an individual acting in the double 
capacity of mortgagor and mortgagee ? 

Okambersi In the matter of George Harris^ 
deceaeedy an order was made in June, 1892, by 
Lilley, C.J., on the application of the same com. 
pany. There the testator left real property 
heavily mortgaged. The judge allowed the com- 
pany to advance from one estate the sum of £200 
in the interest of the estate, notwithstanding the 
possible conflict of interest and duty. The order 
also provided for the company advancing money 
itself to keep down interest, and, if necessary, to 
pay ofi the encumbrances, the rate of interest 
being fixed at 8 per cent. [HABDnra, J. : Were 
any authorities cited then?] The constitution 
and nature of the company, the purpose for 
which it was formed, and the obligations put upon 
it by its own Acts are sufficient. Sections 8 and 
9 deal with the security to be given. [HABDn^G, 
J.: That is a general security instead of giving 
security in each estate ; but that is not a security 
against illegality. They have not to give the 
ordinary administrator's bond.] All the assets 
are liable in the event of a breach of trust, and 
the directors and manager are individually and 
I 



collectively liable by the ordinary process — sec. 15. 
[Habdiko, J. : If the breaches of trust are whole- 
sale the £25,000 and the security of the directors 
will not go far.] That applies only to administra- 
tors and executors. The company does other 
business. The maximum rate provided by sec. 16 
for administering an estate is five per cent., but 
the company has not chaiged more than two and 
a half per cent. Section 18 allows a person 
interested to get an account of the property and 
assets in any estate. [Habdhto, J. : Is there 
anything in the Act which permits the company 
to do legally what cannot be done legally by an 
individual?] There is nothing expressed. The 
Act is recent and the preamble very long. 
[Habdhtg, J. : I do not think much of preambles. 
Over three hundred of them have just been 
repealed by the English Legislature. This is a 
private Act. If your contention is right there 
must be several authorities that a trustee of two 
estates can lend between the two. There is an 
old maxim that no man should be put into such a 
position that his duties shall conflict with his 
interest.] That is not so in this case. The 
administrator has duties to both estates. [Habd- 
nro, J. : The position is this. First of all there 
is the necessity of making a profit to the company. 
Then his duty is to do the best he can for his 
trust. Two things in direct conflict. When he 
advances money it is his duty to do the best he 
can for the person lending ; and with respect to 
the borrower, he has also the duty to do the best 
he can for him. Direct conflict again. How often 
has it happened that a beneficial compromise has 
been arranged by the solicitors on each side meet- 
ing and talking the matter over ? If there is one 
side only he would do nothing.] Very often a 
compromise is arranged by a person acting for 
both parties. At home, one solicitor can act for 
two parties, and there is a scale of fees to be 
charged to the mortgagee and the mortgagor, the 
vendor and purchaser. 

HABDDro, J. : I must follow what I believe to 
be the law. If the* law, as I hold it, is hard, the 
Legislature has power to alter it, but I do not see 
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how to get oyer the difBcultj. If the money is to 
be obtained from some other person I shall not 
object to granting the application. It seems to 
me I am asked to sanction the commission of a 
breach of trust. I refuse to make the order as 
prayed in that direction. 

Solicitors : Ghamben, Bruce Sf MeNab, 



Obiffith, C.J. 6th and 22nd September, 1893. 

Be the lands of c^TH^BimE bubee, deceased. 

Inieitacy — Maintenance of children — Fayment$ 
hy Chi/rator—4:l Vic, No, 28, «. 50, 51. 

B. died intestate leaving a widow and five children. The 
widow became administratrix, and died shortly after- 
wards, devising her husband's property to her 
children. The executor did not prove the will, and 
the Curator of Intestate Estates was appointed 
administrator. The Court authorised the Curator to 
expend money in the maintenance of the children. 
On particulars being filed of certain payments not 
authorised by the Court, an order was made ratifying 
the payments, and the Curator was authorised to pay 
the amount due to each child on attaining the age of 
twenty -one years. 

Petitiok, under sections f50 and 51 of The In- 
testacy Act of 1877, for ratifying and confirming 
certain payments which had been made for the 
maintenance of two children, and for authorising 
the Curator to pay to each child of Catharine 
Burke, on attaining the age of twenty-one years, 
the amount due to each, out of the estate, less 
the cost of administration. Peter Charles Burke 
died intestate in October, 1879, leaving a widow 
and five children. Letters of administration were 
granted to Catharine Burke, who died in May, 
1881, having made a will in which she derised the 
property of her husband to her children, and ap- 
pointing John Larkin executor. Larkin died in 
1884 without having proved the will, and the 
Curator of Intestate Estates was appointed ad- 
ministrator in 1886. There were two sons and 
three daughters, the oldest being twenty-two and 
the youngest fifteen. In September, 1887, an 
order was made by the Court authorising the 
Curator to expend money in the maintenance of 
the children ; but some of the payments which 



had been made were not authorised by the order, 
and their ratification was now sought. 

Chambers, in support of the petition. 

Qbippith, C.J., required full particulars with 
regard to the purposes for which the payments 
not authorised had been made, and the circum- 
stances under which they were made, to be supplied 
and verified, and, being satisfied that they would 
have been authorised by the Court if application 
had been made before the expenditure was in- 
curred, made an order as prayed. 

Solicitors : Chambers, Bruce ^ McNab, • 



Gbiffith, C.J. 9th October, 1893. 

In re the Will of GEOBas watsow, beckaskd. 
Practice — Administration with will annexed— 
Union Trustee Company of Australia Limited 
Act Amendment Act of 1892 (56 Vic), s. 5— 
Judicial discretion — Notice. 
An application for a grant of letters of administration to 
the Union Trustee Company of Australia Limited, 
under s. 3 of The Amendment Act of 1892, most be 
made to a Judge and not to the' Registrar, m a 
judicial discretion must be exercised. The ordiD&ry 
notices in applications for probate will osuaUy ^ 
sufficient. 

Application by the Union Trustee Company 
of Australia Limited, and the executors named in 
the will of George Watson, late of Eimgaroo 
Point, plumber, for grant of letters of administra- 
tion with the will annexed, to the Union Trustee 
Company. As this was the first application under 
The Amendment Act of 1892, the B^strar 
referred the matter to the Court. The executors 
did not desire to act. 

Feez, for the applicant, asked whether such 
applications should be made to a Judge or the 
Eegistrar, and what time must elapse after notice. 
Notice of the motion had been giren by advertise- 
ment in the ordinary way, and in addition each of 
the beneficiaries under the will had been served 
with notice. 

Gbipfith, C.J. : I am prepared to grant this 
application. With regard to the points raised, 
section 3 of The Union Trustee Company of Aus- 
tralia Limited Act Amendment Act passed last 



1894. 



THE QUEENSLAND LAW JOURNAL. 



99 



year, proyidee that any penon named as executor 
maj join with the company in applying to the 
Court for administration with the will annexed to 
be granted to the company, and the Court may, 
in any such case, if it thinks fit, grant the admin 
istration. I think the use of the words " if it 
thinks fit " in that section indicates that it is not 
a matter of course, that the Court must exercise a 
judicial discretion as to whether the application 
should be granted or not. That being so, the 
application must be made to a judge, and the duty 
cannot be delegated to the Eegistrar. The rules 
under The Probate Act, which confer authority 
upon tlie Eegistrar, do not contemplate a case in 
which the Legislature expressly imposes discretion 
on the Court. With respect to the notice, I do 
not think there is any necessity for more notice 
than is ordinarily given ; but, if in any particular 
instance it appears to the Court that the notice is 
insufficient, it will no doubt direct the application 
to stand over for sufficient notice to be given to 
any person who may wish to appear. I see no 
reason why the application should not be granted, 
and I grant it accordingly. 
Solicitors : Hart, Flower Sf Drury, 



SEPTKMBER SITTINOS OF THE FULL COURT 
WILLIAMS V, XTNION BAVK OF AUSTBiLLIA. 

Malicious prosecution — Improper motive — Crimi- 
nal law — Mixed motive — Malice — Reasonable 
and probable cause — He-assessment of damages 
— Appeal to Frivy Council, 

B., a manager for the defendants, caused a warrant to be 
issued for the arrest of W. for impairing defendants' 
right of property in two mares, alleged to be in- 
cluded in a stock mortgage of which the defendants 
were the assignees. The defendants ratified the 
action of their manager. W. claimed that the horses 
were not included in the mortgage. B. was aware 
of W.'s claim. The jury found that B. honestly 
believed that W. had committed the offence charged, 
and that he was not actuated by any indirect motive 
other than a desire to bring to justice a man whom he 
honestly believed to be guilty, except a desire to pro- 
tect and get possession of the bank's property. They 
assessed the damages contingently at one farthing. 
It was in evidence that W. had paid between £35 
and £40 for his defence in the Police Court. 



Griffith, C.J., held that there was no reasonable or pro- 
bable cause for the prosecution ; but that the wish of B. 
to recover possession of his employers' property was 
laudable, and did not establish malice ; and that, on 
the findings of the jury, the defendants were entitled 
to judgment. 

JTeldf on appeal, by Harding, Chubb, and Real, JJ. (re- 
versing the judgment of Qriffith, C.J.), that, if a man 
who puts the criminal law in motion has any other 
motive than a desire to bring a person to justice, 
however commendable in itself, the motive is tainted 
and malice displayed in the prosecution. 

ffeldf also, that there was no reasonable and probable 
cause for the prosecution, that there was malice, and 
that the damages were unreasonable, and there must 
be a re-assessment of damages. 

An order for a new trial was refused, but the plaintiff 
was allowed his costs of the appeal. 

Leave was given to the plaintiff to proceed with the re- 
assessment on giving security to the satisfaction of 
the Registrar to abide by the order made on appeal 
to the Privy Council. 

Bank of Ntw South Walts v. Ownton, 4 Ap. Ca., 270 ; 
Stevens v. Midland Railway Co,., 10 Ex., 362 ; Brown 
V. Hawkes (1891), 2 Q.B., 718 ; and Phillip$y, S, and 
W. Railway Co,, 6 Q.B.D., 78, followed. 

Action for malicious prosecution and false im- 
prisonment, tried before Ghrif&th, C. J., and a jury, 
at Toowoomba, on llth July and subsequent 
days. 

In 1886 the plaintiff was the owner of certain 
thoroughbred stock. On 2drd July in that year 
he mortgaged his horses to his brother, George 
Williams, for £3,000. Some years afterwards he 
had transactions with the Union Bank of Aus- 
tralia, and mortgaged property at Tent Hill, 
Gatton, to them. His brother also had trans- 
actions with the bank, and he agreed with them 
to exchange his stock mortgage for a mortgage 
which the bank held over another property. By 
this means the bank were able to consolidate their 
mortgages. They accepted an assignment of the 
stock mortgage without taking any further assur- 
ance from the plaintiff. On 16th November, 1891, 
the bank took possession of the property, and 
placed a man named Molen, who had been stud 
groom to the plaintiff, in charge. The plaintiff 
was away at the time, and did not hear of the 
action of the bank till three months afterwards. 
The plaintiff claimed that some of the stock taken 
possession of, including two mares, were not in- 
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eluded in the mortgage. He asserted his claim 
to these two mares by taking forcible possession 
of them on three separate occasions. Mr. Bennett, 
the defendants' manager at Toowoomba, laid a 
complaint against the plaintiff for impairing the 
right of property of the defendants in the two 
mares, alleged to be included in the said stock 
mortgage. Bennett had previously caused the 
plaintiff to be arrested on a charge of stealing 
another of the horses in dispute, when the phiintiff 
set up a claim that the horses were not included 
in the stock mortgage, and the Crown prosecutor 
declined to find a true bill against him. The 
plaintiff thereupon issued two writs against the 
defendant bank, each for £10,000 damages, for 
malicious prosecution. Bennett was aware of the 
plaintiff's claim to the mares, and the reason for 
making it, and had made inquiries into the claim. 
The bank ratified the action of their manager. 

The findings of the jury appear in the judgment 
of The Chief Justice. 

Lilley, for plaintiff ; Feez^ and Oore- Janet, for 
defendants. 

Gbiffith, C. J., delivered judgmeuii as follows : 
This was an action for malicious prosecution. The 
charge against the plaintiff, which was laid under 
section 35 of The Mercantile Act of 1867, was 
for impairing the right of property of the defen- 
dants in two mares, alleged to be included in a 
registered stock mortgage of which they were the 
assignees. The complaint was made on oath by 
the defendants' manager, Mr. Bennett, and a war- 
rant for the apprehension of the plaintiff was 
issued in the first instance, in which was included 
a direction to the police to take possession of the 
mares in question, and any other horses that 
might be pointed out to them by the informant. 
No question is raised on the point whether an 
action for malicious prosecution will lie against a 
corporation. The defendants, indeed, explicitly 
ratified the action of their manager. Por the pur- 
pose of determining whether there was reasonable 
and probable cause for the prosecution, I left to 
the jury specific questions, in answer to which 
they found — (1) That it was doubtful whether 



the mares in question were included in the 
registered mortgage ; (2) that when Bennett laid 
the complaint he believed that they were so in- 
cluded ; (3) that this belief was not induced by 
plaintiff's conduct ; (4) that if so induced it was 
not a reasonable inference from his conduct ; and 
(5) that Bennett did not know that plaintiff had 
set up a bona fide claim to the mares as his own 
I have felt some difficulty with respect to this last 
answer. I must, however, I think, take it in con- 
junction with the admitted facts of the ease. It 
appeared in evidence, and was not controverted, 
that, for a period of six weeks at least before the 
prosecution was begun, plaintiff had been claiming 
certain horses, of which the two mares, the sub- 
ject of the complaint, formed part, as his own, and 
had asserted that claim by taking forcible posses- 
sion of some of them on three separate oceasionfl 
before that in respect of which the complaint wm 
laid. Bennett himself said that he was aware of the 
claim made by the plaintiff, that he took trouble 
to inquire into the grounds of it, that the result 
of his inquiries was that he understood that t&e 
plaintiff claimed that the horses were not indTiiiedL 
in the mortgage, otherwise he (Bennett) supposed 
the plaintiff would not have taken them. He had, 
a- fortnight before laying this complaint, caused 
plaintiff to be given into custody for stealing 
another of the horses in dispute, and this charge 
had been dismissed, the plaintiff having set up 
the claim that the horse was not included in the 
mortgage. As all these facts appeared from the 
evidence of Bennett himself, the answer of the 
jury that he did not know that plaintiff set up a 
hona fide claim must, I think, be interpreted to 
mean that he did not know or did not think that 
the claim, which was admittedly set up in fact, 
was made in good faith. In any other sense it 
would be so contrary to the admitted facts that I 
think I should be bound to disregard it in consid- 
ering whether there was or was not reasonable and 
probable cause for the prosecution. I interpret 
the finding of the jury, then, in this limited sense. 
And as it is clear that the plaintiff's claim was, in 
fact, known to Bennett, as well as the ground for 
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making it — namely, that the mares were not in- 
cluded in the mortgage — and as it was not sug- 
gested that Bennett took any steps (as he might 
easily have done) to remove the doubt which the 
jury say still exists on the point, I am of opinion 
tbat there was no reasonable or probable cause for 
the prosecution. It remains to consider the ques- 
tion of malice. On this point I left three questions 
to the jury. (1) Did Bennett, when he made the 
complaint,' honestly believe that the plaintiff had 
committed the offence charged? (2) Was he 
actuated by any indirect motive other than a desire 
to bring to justice a person whom he honestly 
believed to be guilty ? • (3) Was his action 
malicious? I directed them in accordance with 
the case of Brown v. Hawket, 1891, 2 Q.B., 718- 
723, that if a man puts the criminal law in motion 
against another, honestly believing him to be 
guilty of the offence charged, and actuated only 
by a desire to bring to justice a person whom he 
honestly believes to be guilty, he is protected 
from any liability for his injurious act ; but that, 
if he ia actuated by other indirect and improper 
motives, that protection is not extended to him if 
it turns out that there was no reasonable ground 
for the prosecution. I left the third question to 
the jury in deference to the authority of Payne v* 
BevanSy 9 W.H., 693, as cited in Boseoe on Ecu 
denee, p. 811, but I told them that the existence 
of such a motive as suggested in the second ques- 
tion would amount to what is called malice, 
observing that the two questions might be con- 
sidered as substantially the same, and that, if they 
answered the second in the affirmative, they should 
give the same answer to the third. The jury 
answered the first question in the affirmative, the 
third in the negative, and in answer to the second 
said, " No, except a desire to protect the bank's 
property," by which, in answer to a further ques- 
tion put by me, they said they meant that Bennett 
" wished to get possession of the bank's property, 
but had no other wrong motive." By my direc- 
tion they added the same qualification to their 
answer to the third question. I then directed 
tbem to assess damages contingently, which they 



did, assessing them at one farthing. The case of 
Payne v. Bevans does not, on examination, sup- 
port the proposition that it is necessary to leave 
the question of malice to the jury eo nomine. 1 
think it is likely to give more assistance to a jury 
in arriving at a just conclusion to ask them the 
question in the form in which I first left it to 
them, than to tell them that malice bears a differ- 
ent meaning in law from its ordinary meaning, and 
then, after explaining that artificial meaning, to 
leave the question of malice to them eo nomine. And 
I think it sufficient to do so. Upon these findings, 
the question arises whether the existence of a desire 
to recover the defendants' property, which Bennett 
honestly believed was being wrongfully taken by the 
plaintiff, as well as to punish the plaintiff for his sup- 
posed wrong-doing, is such an'indirect and improper 
motive as to deprive the defendants of the protec- 
tion which is afforded to an honest but mistaken 
act, and so to establish what is called malice. In 
actions for malicious prosecution and other 
analogous actions, such as for maliciously pro- 
curing a man to break a contract, Lvmlty v. Qye^ 
20 E. and Br, 216 ; Bowen v. Hall, 6 Q.B.D., 
383 ; for slander of title, for defamation, malice is 
sometimes spoken of as being of the gist of the 
action; or, it is said, an indirect or improper 
motive must be added to the other necessary condi- 
tions to complete the cause of action. It is acknow- 
ledged that this is an anomaly in the law, which 
ordinarily does not take notice of motives, but only 
of acts and intentions. Hence has arisen a difficulty 
with regard to maintaining such actions against 
corporations, to which, it is said with much force, 
it is impossible to ascribe malice or motive. (See 
per Lord Bramwell in Abrath v. North Eastern 
Bailway Company, 11 A.C., at p. 251.) The same 
difficulty has been raised with regard to maintain- 
ing an action for deceit against a corporation. It 
appears, nevertheless, that both classes of actions 
have been successfully maintained against cor- 
porate bodies. It seems to me that these diffi- 
culties have arisen from considering the improper 
motive in the one case, and the fraudulent motive 
in the ^ other, as part* of* the cause of action, 
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instead of as a circumstance, the existence of which 
leaves the person who commits an act injurious to 
another exposed to the ordinary consequences of 
an injurious act which is not justified or excused 
hj law. The criminal prosecution of an innocent 
man is an injurious act, especially if it is under- 
taken without reasonable or probable cause. So 
is the breaking of a contract at the instigation of 
a stranger. So is a false statement made in the 
course of a bargain, and acted upon to the preju- 
dice of the person to whom it i.s made. But in all 
these cases, such is the infirmity of human nature, 
and the infinite variety of human transactions, 
that it is quite likely that the injurious act may 
have been committed innocently, and, so to say, 
accidentally. If this is the case, the law, in mercy 
to the weakness of humanity, holds the injury 
excused. But, if the injurious act is not done 
innocently or accidentally, the law leaves the per- 
son who has done it unprotected. It may be said 
that this view is inconsistent with the rule that 
the burden of proof of malice or fraud is on the 
plaintiff. But the answer is that the law, in the 
absence of such proof, gives the defendant the 
benefit of the doubt which may exist in any such 
case. I think that this view of the law reconciles 
the different opinions expressed in the cases, and 
at the same time shows how such an action may 
properly be maintained against a corporation — not 
by imputing to it a state of mind or motive, but 
by holding it responsible for the act of its author- 
ised agent, if that act is injurious to another, and 
is not protected by any rule of law. What, then, 
is the kind of motive which will leave unprotected 
a person who does an injurious act of this sort ? 
I think that the principle established by the case 
of Berry v. :Beeh, 14 A.C., 337— namely, that 
proof of an evil mind or menn rea is essential to 
. the maintenance of an action for deceit — is equally 
applicable to the whole class of cases to which I 
have referred, and in which a state of mind or 
motive comes in question. I know no better 
definition (if I may say so with respect) of the 
term ^' malice," as applied in actions for malicious 
prosecution, than that ^ve]>.b^- BosiEeii,. Jj.3^, in 



Ahrath v. North Eastern Railway Company^ II 
Q.B.D , at p. 455 — '* An indirect and improper 
motive not in furtherance of justice.'* The term 
" improper " must, I think, for the reasons just 
given, be taken to imply something more than an 
extraneous or irrelevant motive. It must be evil 
— a desire to do something that ought not to be 
done by an honest well-meaning man. Applying 
this te^t to the present case, is it an evil or im- 
proper thing for a man, who believes that his owd 
or his master's property is being taken under cir- 
cumstances which amount to a criminal offence, to 
desire to prevent a recurrence of the offence, as well 
as to punish the offender ? The indirect motive sug- 
gested at the trial was a desire to avoid the delay 
and expense of civil litigation, and, by summarily 
locking up the plaintiff and taking possession of 
the property in dispute, to put an end to the con- 
troversy. I told the jury that, in my opinion, 
such a motive would be an improper one, aud 
would deprive the defendants of the protection 
which an honest belief in the plaintiff's g^i^^ 
would otherwise have afforded. But the finding 
of the jury does not go so far as the suggestiouoi 
the plaintiff's counsel. No explanation was given 
of the issue of a warrant in the first instance, or 
of the* inclusion in it of the authority to the police 
to take possession of the disputed property. 
These circumstances were, as I told the jury, evi- 
dence, and perhaps strong evidence, of an improper 
motive, but I do not think they are more than 
evidence ; and the jury have declined to draw the 
inference of the existence of any indirect motive, 
except the mere desire to recover the propertj'. 
If the complaint had been, as the first was, of 
larceny, would a contemporaneous application for 
a search warrant have been improper P I do not 
think so, although the application would hare 
been obviously actuated by a desire to obtain 
possession of the property supposed to be stolen. 
The offence charged in the present case was anal- 
ogous in its character to larceny, and the circum- 
stances naturally gave rise to the same desire. 1 
cannot think that this wish on the part of Bennett 
tq ^recover possession of his employers' property 
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was other than laudable, and I am unable to 
understand how a laudable desire can establish 
malice in any intelligible sense. It is, I think, 
unfortunate that this word should so often be 
used in our law in a non-natural sense. But in 
the present case I do not feel bound to give any 
forced, construction to it. 1 think, therefore, that 
on the findings of the jury the defendants are 
entitled to judgment. If the findings themselyes 
are impeached, the remedy must be sought in 
another Court. 

Prom this judgment the plaintiff appealed, and 
the appeal was heard at the September Full Court 
before Harding, Chubb, and Eeal, JJ. 

LiJley, for the appellant. 

Byrnes^ A,0.y and Feez, for the respondents. 

The plaintiff sought to have the judgment set 
aside, and judgment entered for the plaintiff on 
the grounds that, on the findings of the jury, the 
entry of judgment for the defendants was not in 
accordance with the law. He also moved that 
the findings of the jury assessing the damages 
sliouid be set aside, and a re-assessment of the 
damages be had between the parties on the follow- 
ing grounds : — (I) That the finding was contrary 
to the evidence ; (2) that the finding was contrary 
to the direction of the judge at the trial ; (3) that 
the finding was perverse. In the alternative the 
plaintiff asked that the judgment might be set 
aside and a new trial had between the parties on 
the grounds that the findings of the jury were 
against the evidence ; contrary to the direction of 
the judge at the trial ; and perverse. 

lAlley : The finding as to motive cannot be 
upheld. If the defendants* manager had any 
other motive than a desire to bring a person, 
whom he believed to be a wrongdoer, to justice, 
he was, in law, actuated by a wrong motive. His 
real motive was to get possession of his employers' 
property. He was not actuated solely by a 
desire to punish an offender. If any other motive 
existed, it is essential that the prosecution should 
be successful. If it failed, the prosecutor had to 
take the consequences. [Eeal, J.: The motive 
may be of itself a very laudable one, but not 



sufficient to justify a criminal prosecution.] The 
desire to recover the bank's property was an in- 
direct and improper motive. Owsfon v. Bank of 
New South Wales^ Knox^ p. 36 ; and on appeal, 

4 A p. Ca., 270, is a similar case. [Harding, 
J., referred to Swanwick^s case^ 1 Q.L.J., 117, as i 
binding on the Court so far as it went.] It is I 
impossible to divide the motive. It is difficult to 
discover how much the one impulse has influenced 
the prosecution, and how much the other. It is a 
perfectly lawful thing for a servant to desire to 
look after his master's possessions, but an action 
for detinue is the right thing for that. The de- 
fendants' manager preferred to put the criminal 
law in motion. As he failed to carry the prosecu- 
tion through, the defendants must bear the con- 
sequences. Brooks V. Warwick, 2 Stark, 389 ; 
McDonald v. Brooke, 2 Bing, N.C., 217 ; Tebbutt 
V. Holt, 1 C. & K., 280, 289 ; Mitchell v. Jenkins, 

5 B. & Ad., 594; Stevens v. Midland Railway 
Company, 10 Exch., 352 ; Ricks v. Faulkner, 8 
Q.B.D., 167 ; Ahrath v. N. F, Railway Company, 
11 Q.B.D., 440; Brown v. Hawkes (1891), 2 
Q.B., 718 ; Le Zievre v. Oould (1893), 1 Q.B., 
491. The plaintiff, on the findings, was entitled 
to judgment. The plaintiff is entitled to a re- 
assessment of damages. The expenses of getting 
bail amounted to £35, and the plaintiff was 
defended by counsel. Armitage v. Haley, 12 L. J., 
Q.B., 323 ; Phillips v. London and S. W, Railway 
Company, 5 Q.B.D., 78 ; Fahey v. Stanford, L.E. 
10, Q.B., 54. [Haedino, J. : On the questions 
put to the jury there is no reasonable and proper 
cause found. There is a sort of introductory 
statement in leaving the questions to the jury. 
The judge told them that they might assume all 
other facts to be in favour of the plaintiff, and 
then the question is — Did he make reasonable 
inquiries into the truth of the subject matter of 
belief before he instituted proceedings?] It is 
admitted that he did not. [^The Attorney- General : 
No, certainly not. Eeal, J. : If that is not the 
construction, then there has been a mis-trial, as 
these questions standing alone, there would not 
be sufficient to decide the issues between the 



104 



THE QUEENSLAND LAW JOURNAL. 



1891 



parties which they wanted to be tried. They 
would not show sufficient facts to let the judge 
ascertain reasonable and probable cause. The 
judge said, in summing up, " I told the jury that 
they may assume all the other facts to be proved 
in favour of the plaintifF." That means, if it 
means anything, that every fact not put in issue 
by the questions he was putting to the jury was 
to be taken as if answered in favour of the plaintiff. 
No objection was taken to the direction, and how 
can it be impeached now ? Chubb, J. : The facts 
as to reasonable and probable cause were not left 
to the jury at all.] The judge told the jury there 
was no reasonable and probable cause. There 
was no evidence to support the jury's findings. 
The charge was for impairing the bank's right of 
the property in the mortgage, but there was no 
evidence that Bennett had an honest belief that 
the plaintiff was guilty of that charge. How 
could he have an honest belief that the right of 
property was impaired ? [Harding, J. : You 
have not satisfied me about the point. Suppose 
he honestly believed that the law was different to 
what it actually was. The question is, did the 
man honestly believe that the offence was com- 
mitted?] He says that he did; but how could 
he believe it ? What ground had he for coming 
to such a conclusion ? [Hardtno, J. : He believed 
that the mare was subject to the mortgage, and 
the plaintiff was going away with it, consequently 
he believed that he impaired the property.] Ben- 
nett could not have honestly believed that the 
bank's right of property was being impaired. 
Stephen's Malicious Prosecution, 54. [Harding, 
J. : It all resolves into the question as to whether 
he made reasonable inquiry.] The jury found 
that he made no inquiry. The only thing he did 
was to tell his solicitor that the horses were mort- 
gaged, and he asked how he was to prevent the 
plaintiff from taking them. He did not tell his 
solicitor that the plaintiff claimed the horses as 
his. As a matter of fact he says he did not, and 
therefore he did not lay all the facts before his 
solicitor. He could not honestly believe that the 
plaintiff was guilty of the charge. [Bbal, J. : 



The absence of reasonable ground may be evidence 
from which the jury can come to the conclunon 
that the belief was not honest ; but if they come 
to the conclusion that the belief was honest, not- 
withstanding the absence of reasonable ground, do 
you contend that the word " honest *' must be 
substituted for " belief on reasonable grounds ?"] 
Yes, your honour. [Keal, J. : Then what is the 
good of using the word " honest " at all ?] If he 
had the means of finding out whether the plaintiff 
was guilty or not, and abstained from making 
inquiries, he could not have an honest belief. 
[Real, J. : That may make him liable to an action 
for malicious prosecution; but that is not what 
we are dealing with now. We are dealing with 
the answer to a particular question as to whether 
he had an honest belief. Have you any authority 
to show that the word ''honest" must be read 
with " belief on reasonable grounds ?" An " honest 
belief," unless founded on reasonable grounds, 
may not protect him, but that is another matter.] 
The man did not take the steps which a fur aod 
cautious man would take. If he abstain (rom 
taking those steps he cannot be said to have an 
honest belief. He acts recklessly. It is sub- 
mitted that on the law The Chief J.uatice waa 
wrong; that His Honour should have entered 
judgment for the plaintiff; that he probably 
would have done had he seen the case of Omton 
V. Bank of New South Wales. Judgment should 
be entered for the plaintiff, and a re-assessment 
of damages, or, in the alternative, a new trial. 

Byrnes, A. G. : On the findings as they stand the 
defendants are entitled to judgment. DanielVs Ch. 
P., 6th edit., 1290, 0. LVII, r. 7. If the defendants 
succeeded on the question of malice they would suc- 
ceed altogether. The judge was wrong in saying 
there was no reasonable and probable cause. On 
the question of malice the judge put three ques- 
tions to the jury — 8, 9, and 10. [Beal, J. : My 
difficulty is this : Either it must be the law that no 
question of reasonable and probable cause is solely 
for the judge, in which case the answers are 
against you ; if that is not the law, then the law 
is that the judge must ascertain reasonable and 
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probable cause from the facts found by the jury. 
If all the necessaiy facts are not contained in the 
particular questions put, there was not sufficient 
for him to find it, unless they are to be taken as 
admitted.] That would not afPect the question of 
malice. On the question of reasonable and pro- 
bable cause it is not necessary to make inquiry. 
Brown v. Hawkes. The jury's findings show they 
intended to negative malice. If a man's motive 
was to bring a person to justice whom he honestly 
believed guilty, the existence of auy other motive 
will not render his action malicious. [Hardincj, 
J. : Brown v. Sawkes, and Stevens v. Midland 
Bailway Company are against you. Do you see 
what Smith, L.J., says ?] He was practically 
overruled. The Court of Appeal were unanimously 
against him. [Huidino, J. : Then Kay, L J., is 
against you.] Bennett honestly believed the 
charge. [Ukal, J. : He swears himself he went 
down to see his solicitor and told him all the facts 
except the one that the plaintifE had made a 
claim, and that the solicitor said '^ Lay an inf orma- 
tion against him, that is the only way to stop him 
taking the property." The question is capable of 
two constructions. There is a defect in the ques- 
tion. Chitbb, J. : The form of the question 
assumes he had a desire to prosecute. Eeal, J. : 
If it is conceded that he had a desire to bring the 
offender to justice, and there was no evidence of 
a superadded motive, what was the trial about ?] 
The defendants' contention is that, having estab- 
lished the desire to further the ends of justice* 
there was a defence to an action for malicious 
prosecution. It is only necessary to carry the 
present case to a laudable motive, besides the 
desire to bring an offender to justice. If a man 
prosecuted another simply out of anger, that 
would be a malicious prosecution ; but if he pro- 
secuted him out of anger coupled with a desire to 
bring him to justice, the prosecution would be 
justifiable. Stoanwick's case does not bear on the 
present case at all. That was a case in which a 
man attempted to extort money by a threat of 
criminal proceedings, and he was dealt with by 
the Court, of which he was an officer, on that 



ground alone. It was held that a man who was 
guilty of such conduct as that was unworthy of 
remaining on the rolls ; but in the present case 
there was a desire to further the ends of justice. 
[Habdino, J. : It goes to show that it is wrong to 
use the criminal law for any other purpose than 
to bring a person to justice.] It only goes to 
show that the Court will not allow its officers to 
be guilty of conduct of that sort. In Oioston v. 
Bank of Bew South Wales ^ the question is not 
what constitutes malice, but it is one of authority. 
[Habding, J. : Does not the mere institution of 
criminal proceedings show an intention to bring a 
man to justice ? It must exist to some extent in 
every case.] In that case the jury found a special 
verdict in favour of the plaintiff, and they must 
have found that there was malice sufficient to 
support an action for malicious prosecution ; but 
there was no pretence that the proceedings were 
instituted otherwise than to secure the property. 
[Bbal, J. : The only difference is that in one case 
criminal proceedings were instituted for the sake 
of bringing a criminal to justice, and in the other 
proceedings were instituted for the sake of getting 
some other advantage by bringing him to justice. 
It was a means to an end.] A man may prose- 
cute for the sole purpose of bringing the offender 
to justice, and he may prosecute simply for fur- 
thering his own private ends, but there is an 
intermediate course in which a man may prosecute 
both for the one and the other — for the further- 
ance of public justice, and with the hope to pro- 
tect his own property. [Ekal, J. : How is the 
case to be measured ? Habdino, J. : How is the 
compound to be simplified ?] If that be the 
dilemma, what must be the dilemma on the other 
side if any other motive exists ? [Eeal, J. : No, 
not exists ; but if any other motive actuates the 
institution of the prosecution.] Can there be a 
single case conceived — knowmg mankind as we 
do — in which a criminal prosecution is instituted 
solely for the purpose of bringing a man to justice? 
[Eeal, J. : Then, if he had a desire to bring the 
man to justice, it does not matter what other 
desire he may have, although we might be satisfied 
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that that would not be sufficient to make him 
move.] That deeire is in law sufficient justifica- 
tion to put the law in motion. [Heal, J. : If we 
accept that contention, the proper form of ques- 
tion would be : Did the prosecutor desire to bring 
the man to justice ?] The proper question to put 
was : Was the action malicious ? [Hakdikg, J. : 
In this case the jury said he wanted to get posses- 
sion of what he believed to be the defendants* 
property, but with no other wrong motive.] But 
the answer begins with a negative. The Court 
will not read into the answer a construction which 
nobody conceived of until the matter came into 
Court. [Hakdiito, J, : The construction is the 
most natural, on the words used.] In Tebhutt v. 
Holt^ the point was to get a debt from a client, or 
to get more costs for himself. In Mitchell v. 
JenkinSy the judge withdrew the question of 
malice, and a new trial was granted on the ground 
that he did so, and malice there was defined as 
improper and indirect motive. In Steven t v. Mid- 
land Railway Company ^ the only question was 
whether there was evidence of malice. [Hardiwo, 
J. : The pure motive of bringing a man to justice 
excuses ; then you mix it and it is no longer pure.] 
If a man be justified by the desire to further the 
ends of justice, the presence of another motive 
which is laudable in itself cannot impair the 
defence which a man has by reason of the exist- 
ence of the first motive. In Brown v. HawkeB^ 
the judge deals with the anger in the man at the 
same time that he instituted the proceedings, and 
he decides that the anger when it was coupled 
with the desire to bring the man to justice did not 
remove his defence against an action for malicious 
prosecution. If a man has a valid excuse, the 
fact that there were ten or twelve other excuses 
which were not valid cannot impair the validity of 
the first excuse. There was reasonable and pro- 
bable cause for the defendants* belief of the 
guilt of the plain tifP. The defendant had been 
frequently told by the plaintiff that the horses on 
the station were included in the mortgage, and it 
was not necessary for him to make any further 
inquiries. No matter what inquiries he made, he 



would not have got any more information on that 
point. On the question of damages, if the plaintiff 
were entitled to judgment on the findings of the 
jury, he must take the judgment which the jury 
found for him — namely, one farthing. The Court, 
except in the most extreme cases, would not inter- 
fere with the assessment of the damages, and 
must say that the jury was not wrong in aasessiii^ 
the damages at one farthing. The Court couk 
not interfere with the damages without increasiii^ 
them, and what would the Court fix tbem at? 
[£kal, J. : That is for the jury to decide.] That 
would be giving the plaintiff a chance of a second 
trial. Suppose a second jury returned with one 
farthing damages ? [Eeal, J. : The place would 
be probably abolished as a circuit district. Haud- 
ive, J. : They would not do such a wife thing af 
that. Eral, J. : They did at Eoma on one occa- 
sion, because a cattle-stealer was not convicted. 
HARDiiro, J. : That was in the early days ] The 
finding as to damages should not be interfered 
with, especially in an action for tort. MauricH 
V. Brecknock, 2 Ding., 508 ; App$^. Day,14CB., 
112; Hayward v. Newton, 2 Str., 939; Donellj 
V. Baker, Barnes' Notes, 164 ; Lord G, r. Efai\s 
and Mussel v. Ball, ih,, 445 and 455 ; Manfon t. 
Bales, I C.B., 444 ; WiUon v. Bicks, 26 L.J., 
Ex., 242 ; Armytage v. Haley, 4 Q.B., 917 ; Fort- 
dike and wife v. Stone, L.E. 3, C.P ,607 ; BendaU 
V. Ray ward, 6 Bing., N.C., 424 ; Kelly ▼. Sher- 
lock, L.E , I Q.B., 686, 697 ; Gihhs v. TunaUy, 
C.B., 640; Praed v. Graham, 24 Q.B.D., 53. 
[Haedino, J., referred to Horsley v. Style, 9 
Times L.E., 605.] There was evidence to sup- 
port the finding of the jury that Bennett honestly 
believed he had reasonable and probable cause for 
instituting the prosecution. [Eeal, J. : If thai 
is to be taken to mean anything more than that 
he believed in fact, I am not prepared to accept 
it. He swears that he believed in fact. If it 
means that it is to be taken he believed after 
reasonable inquiry, that is a different thing.] 
If the jury believed as a matter of fact that the 
defendants* manager believed the fact, they were 
surely at lil^erty to infer from his conduct whether 
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it was or wafl not a reasonable belief. Was that fact 
for the jury or for tbe judge ? [Habdiko, J. : Then 
you see tbe judge said tbey migbt assume all 
other facts to be proved in favour of the plaintiff, 
and the missing link here is, did Bennett make 
reasonable inquiry? If he did not, an honest 
belief without reasonable inquiry won*t do.] 
The Court would not take what the judge said to 
mean more than he said it meant. It would cer- 
tainly be a most extraordinary thing if the defen- 
dant had not disproved anything ; everything must 
be takeu as proved in favour of the plaintiff. In 
this case it was a question whether Bennet was 
bound to make any inquiry. It was a question 
for the jury whether, with the knowledge he had, 
he could reasonably come fco the conclusion that 
he came to. It was clear that he had warned the 
plaintiff that if he took the horses they would be 
regarded as stolen, and that, before he took action, 
he consulted his solicitor. There was ample evi- 
dence to support the findings of the jury, and on 
the whole case the Court would not interfere with' 
the 7eamed judge on the question of malice. If, 
on the question of malice, the verdict was against 
the defendants, the judgment should be entered 
for not more than one farthing. If the verdict of 
the jury be set aside on the ground of the small- 
ness of damage, then, on the authority of Army- 
tage v. Haley, and Forsdike v. Stone, it must be 
on condition that the plaintiff pay the costs of the 
first trial. 

There being a dispute as to the meaning of The 
Chief Justice's note : *' I summed up and left the 
following questions to the jury, telling them that 
they might assume all other facts to he proved in 
favour of the plaint ij^;*^ Mr. Justice Harding sent 
the following question to His Honour: — " Did 
this include the question, * Did Bennett take 
reasonable care to inform himself of the true state 
of things?'" The Chief Justice sent back the 
following reply — '* No question on this point 
was raised by either party. I asked the parties if 
they desired any further questions to be put. The 
steps taken by Bennett to inform himself appeared 
by his own evidence, and I was of opinion that, 



upon his own evidence, this question, if it arose on 
the facts — which I doubt — ^should be answered 
adversely to the defendants ; in other words, that 
nothing he had said he had done could establish 
reasonable or probable cause for the prosecution." 

Harbing, J., on reading this, said that it was 
in that way that he and his brother judges had 
interpreted the matter all along. 

Bymet, A,0., submitted that that was not the 
right interpretation. It appeared from His Hon- 
our's reply that the question was never raised. 
The assumption of their Honours was that all the 
questions raised that did not appear among the 
questions put by The Chief Justice were taken to 
be admitted in favour of the plaintiff. It was not 
necessary for the defendants' manager to do more 
than he said he did to show reasonable and pro- 
bable cause. Bennett might have had informa- 
tion in his possession which he considered superior 
to anything he could get by further inquiry. 

Feez followed. 

Lilley, in reply. 

Habdino, J. : In order to maintain an action 
for malicious prosecution, the plaintiff has to 
prove that he was an innocent man, and that 
his innocence was proven before the tribunal 
before which the accusation was heard ; that there 
was want of reasonable and probable cause for 
the original prosecution — or, in other words, cir- 
cumstances which in the opinion of the judge are 
inconsistent with reasonable and probable cause ; 
and that the unreasonable proceedings of which 
he complains were initiated in a malicious spirit — 
that is from an indirect or improper motive, 
and not in furtherance of justice. He has to 
prove these three things, and the questions 
that have to be left to the jury are, as to the 
reasonable and probable cause: — (I) Did the 
defendant take reasonable care to inform himself 
of the true state of the case ? (2) Did he honestly 
believe the case which he laid before the magi- 
strate ? Then, as to malice, the question is : Was 
the defendant actuated by any indirect motive in 
pressing the charge ? Now, I would have preferred 
in the third question to ask the jury: "Were 
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the proceedings initiated maliciouBly ?" and then 
direct them that, if the defendant was actuated 
by any improper motive in preparing the charge, 
that was malice. But it resolves itself into the 
same thing, and that that is the law, and that 
these are the questions which would raise the 
facts for the decision of the judge as to whether 
there was reasonable and probable cause, there is 
^mple authority in the case of Lister v. Perryman^ 
L.R., 4 H.L., 521, and the judgment of Hawkins, 
J., in Ricks v. Faulkner^ and Ahrath v. The North 
Eastern Railway Company before the Court of 
Appeal. The result of these questions, if reason- 
able and probable cause is found, is that the 
judge gives a verdict for the <lefendant, and 
the third question is unnecessary, because, if 
he had reasonable and probable cause, malice 
does not enter into the question. But if there 
was no reasonable and probable cause — that is 
to say, if both the two questions I have given 
are not answered in the affirmative — then we 
have to go further and inquire whether there 
was malice, and if there was no reasonable and 
probable cause and malice, there is a verdict for 
the plaintiff. That being the mode in which I 
have always tried these cases — I have tried a num- 
ber of them — I shall proceed to inquire what was 
done in the present case. The case was tried at 
Toowoomba before The Chief Justice, and the 
prosecution was found to be without reasonable 
and probable cause, and the judge, on the findings 
of the jury, found that it was not malicious, and, 
consequently, entered the judgment for the defen- 
dants. As I have said. The Chief Justice has not 
ndopted the mode of trial which I usually adopt, 
but he asked eleven questions instead of the 
three 1 have mentioned, and one as to damages, 
which would have been the fourth. In any ordi- 
nary case it is necessary to decide whether there is 
to be found reasonable and probable cause or not 
on the answers. Now, on the answers actually 
returned, I could not find that there was reason- 
able and probable cause, because the defendant 
did not take reasonable care to inform himself of 
the true state of the case. I cannot find that 



anywhere answered in this case, but His Honour 
in giving the questions to the jury directed them 
that, except as to these questions, they might 
assume all other facts to be proved in favour of 
the plaintiff. Consequently, if such a question as 
J find necessary had been asked, it would hare 
been answered in the negative — namely, that the 
defendant did not take reasonable care to inform 
himself as to the true state of the case — and then 
questions 1 and 2 would have both been answered 
in the affirmative. Consequently there would not 
have been reasonable and probable cause, and the 
question whether there was malice or not in the pro- 
secution would have had to be relied on. Whether 
there was malice in the prosecution or not depended 
upon the answers to questions 8, 9, and 10 of the 
eleven questions put by His Honour. In answer- 
ing the 8th, *' Did Bennett honestly believe that 
plaintiff committed the offence charged?*' the 
jury found " Yes ;" on the 9th, " Was he actuated 
by indirect motive other than the desire to bring 
to justice a person whom he honestly believed to 
be guilty ?" they found " No, except a desiie to 
protect the bank's property ;" and in the 10th, 
•* Was his action malicious?" they answered "No.'' 
The Chief Justice asked for a further answer to 
question 9, and the jury said " Bennett wanted to 
get possession of what he believed to be the 
defendants' property, but had no other wrong 
motive." Now, I am satisfied that what the juiy 
meant in answering question 9 was that, in bring- 
ing the plaintiff to justice, he desired to protect 
the bank's property, but, except that, he had no 
other improper motive. He had no other indirect 
motive than to bring him to justice. In fact, I 
think that the answer to that question means that 
Bennett brought the plaintiff to justice for the 
purpose of protecting the bank's property. Now, 
it has been contended that as long as a person has 
the desire to briug a man to justice it does not 
matter what other motive he has I entirely dis- 
agree with that. I think that ns soon as you 
have any other motive, you have no longer the 
single motive of bringing to justice, and you have 
a tainted motive — that is to say, a motive other 
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/ than the simple desire to bring to justice ; and if 

' jou have that, I am of opinion that you have over, 
stepped the bounds, and have got malice in the 

\ prosecution. Sufficient authority for that, I 
think, will be found in Owston v. Bank of New 
South Wales. Re Stoanioick^ ex parte Bain ap- 
plies, and, passing over a number of cases quoted 
by Mr. Lillej, I think the views I take are 
particularly borne out by the cases Stevens v. 
Midland Railway Company ; Hicks y, Faulkner; 
Ahrath v. The North Eastern Railway Company^ 
where it is particularly said by Brett, M.li., at 
II Q.6.D , 448 : " It is not enough for the plain- 

/tifF to shew, in order to support the claim which 
he has made, that he was innocent of the charge 
upon which be was tried ; he has to shew that the 
prosecution was instituted against him by the 
defendants without any reasonable or probable 
cause, and with a malicious intention in the mind 
of the defendants — ^that is, not with the mere 
intentiou of carrying the law into effect, but with 
an intention which was wrongful in point of fact.*' 
And also in Brown v. Rawkes (1891), 2 Q.B., at 
p. 726, Smith, J., says : " or whether his sole inten- 
tion was honestly to put the criminal law in force 
against him." The other cases seem to bear this 
out. That being so, my view of the case is that, 
on the findings of the jury, there was no reason- 
able and probable cause found, but there was 
malice, . and on these findings there must be 
judgment for the plaintiff. In the event of these 
findings being held to support the view which I 
take, the next point is the damage. The Chief 
Justice took the precaution of procuring from 
the jury an estimate of the damage which the 
plaintiff had suffered, should that view of the 
case be taken either by him or by the Court 
above, and they estimated the damage at one 
farthing. The nature of the damage alleged in 
the statement of claim was general, and also 
specific or special, the general damage being such 
as the plaint^ suffered in his character and re- 
putation, and the pain of body and mind. The 
special damage was the great expense he was put 
to in defending himself iiom the charge, and in 



procuring bail for his release. With respect to the 
general damages the jury are entitled to give 
such damages as they think fit, from nothing 
upwards, but, if they give what are called vin- 
dictive damages, their verdict will not stand. 
Therefore it is desirable that, in considering these 
damages, they should follow the reasonable guide 
which is usually giien them, above which they 
should not go. Generally there are special facts 
brought before them, but as long as they are not 
vindictive their verdict stands. With regard to 
the special damages it was admitted that the 
plaintiff spent or incurred the liability for the 
sum of from £35 to £40. In respect to the 
general damage, if there had not also been special 
damage, very probably this Court would not have 
interfered with the farthing. It is the rule and 
general practice of courts not to interfere with/ 
the findings of the jury in respect to general 
damage. I don't mean to say that the power does 
not exist, but probably it is not generally exer* 
cised. But with regard to the special damage, 
the jury should give something. In Phillips v. 
London and South- Western Railway Co,, men- 
tioned before, but not cited iii the books, I find it 
to he in 5 C.P.D., p. 280, which was an appeal 
from the findings of the jury, and a new trial 
directed, Bramwell, L.J., one of the judges 
deciding the case, says at p. 287: "I have, as 
judge, tried more than a hundred actions of this 
kind, and the directions which I, in common with 
other judges, have been accustomed to give the 
jury has been to the following effect — * You must , 
give the plaintiff a compensation for his pecuniary 
losa; you must give him compensation for his , 
pain and bodily suffering ; of course it is almost 
impossible for you to give the injured man what 
can be strictly called a compensation, but you 
must take a reasonable view of the case, and must 
consider under all the circumstances what is a 
fair amount to be awarded to him.' '* 

Now, you see, in respect to both of the dam- 
ages, that the Court of Appeal at home holds that 
you must give some damage. Now here there is 
a farthing given. That may be reasonable in 
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respect to the general damage, but the question is, 
is it reasonable in respect to the special damage ? 
That special damage was for defending the man, 
and it was for obtaining his release from durance 
vile by bail, in respect of which the payment of 
from £30 to £40 was proved without any evidence 
on the other side. Now, the jury might iave 
thought from £30 to £40 was an unreasonably 
large sum to have expended, and, to use the 
language that has been employed, they might 
have taxed it down to what they considered a 
reasonable sum; but, in accordance with one's 
knowledge, they could not have taxed it down to 
one farthing. One farthing would not get a man 
anything in the way of defence or bail ; he might 
as well have been without it. Then the question 
is, that being the verdict, was it unreason- 
able — was it, without saying it was so much as 
perverse, such a verdict that four men would 
reasonably have arrived at? I consider that it 
was not. Again, could they, having arrived at 
that verdict, have given the case consideration? 
Does not the fact that a farthing was given for 
the repayment of the expenses of a defence in the 
District Court and in obtaining bail show that 
they could not have given a reasonable attention 
to the subject ? The sum is too small, and con- 
sequently I think that that part of their verdict 
must be set aside. Authorities were quoted by 
Mr. Attorney- General on the subject of a re- 
assessment on this ground. Now, I think that 
the rule of all the authorities is properly given in 
Folloek on Tarts, at p. 156: "The grounds on 
which the verdict of a jury may be set aside are 
all reducible to this principle : the Court, namely, 
must be satisfied not only that its own finding 
would have been different (for there is a wide 
field within which opinions and estimates may 
fairly differ), but that the jury did not exercise a 
due discretion at all" (just what I have been 
saying) . " Among these grounds are the awarding 
of manifestly excessive or manifestly inadequate 
damages, such as to imply that the jury disregarded, 
either by excess or by defect, the law laid down 
to them as to the elements of damage to be con- 



sidered ; or it may be that the verdict represents 
a compromise between jurymen who were really 
cot agreed on the main facts in issue " 

Now, the cases cited by the Attorney- Oeneral, 
commencing with Mauricet v. Brecknock, and 
coming down and passing the caae of Phillips v. 
London and South- Western Railway Co., although 
I think they support the view I have taken, were 
where there have been nominal damages and 
there has been nothing else in the case but general 
damage. Then we don't find the verdict set as^ide, 
but in the cases where beside the general damage 
there has been special damage and special items of 
damage, we find a new trial granted on the prin- 
ciple which I have laid down, and on the same 
principle on which new trials are granted in other 
cases. Now, that being so, 1 think that there 
must be a new assessment, or a new trial so far 
as the damages are concerned. With regard to 
the general circumstances of the case, the facts 
were brought before us at very considerable length 
by the counsel on both sides, and, after carefully 
weighing them, I think that there was evidence on 
both sides for the jury to consider, and that it w 
not open to us to say that any of the circum- 
stances would justify us in granting a new trial. 
Consequently, I think that the motion, so far as 
it asks for a general new trial, must fail. The 
plaintiff having succeeded on his motion should 
have the costs of this motion. With respect to 
the costs of the first trial, so far as it has been 
abortive, I think that the costs of the first trial 
and of the further re-assessmont should be in the 
discretion of the Court entering final judgment. 
The formal order will be as I have said. 

Chubb, J. : I am of the same opinion. I 
would ' content myself with simply concurring 
with the judgment pronounced by my brother 
Harding, but as we are taking a different view of 
the law, and I think also of the findings of the 
jury, to that taken by the learned judge below, I 
think it is desirable to say a word or two upon 
that matter. The learned judge below found that 
there was no reasonable or probable cause. The 
other facts being determined in favour of the 
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plaintiff, the plaintiff l^ad to show what was tech- 
nically or in law called malice. That was shown, 
in my opinion, by the answers that the jury gave 
to the questions 9 and 10, coupled with the further 
answer which they subsequently gave. I read 
these answers to be this : That Bennett, the de- 
fendants* servant, instituted a prosecution for the 
purpose and with the desire of protecting the 
bank's property and getting possession of it. In 
other words, he took a short cut to get the pro- 
perty, and when he institute! criminal proceedings 
he was not solely and only influenced by a desire 
to bring a person, whom he believed to be guilty, 
to justice. Now it must follow in every case of 
this kind, where a prosecution is brought, that 
the party must intend the consequence of his acts, 
otherwise the motive of having an honest desire 
to bring a guilty person to justice could not exist. 
If it can be shown in every case that he had that 
desire, according to the contention that has been 
made, it would not matter what other desires he 
had. I don't think that that is so. Criminal 
proceedings are for the purpose of vindicating the 
law — ^bringing guilty persons to justice for the 
purpose of deterring other persons from commit- 
ting the same offence — and also for the remedial 
purpose of reforming the prisoner. The primal 
object is bringing the guilty person to justice. If 
you allow any other motive to operate, you file 
away the purposes for which the criminal law is 
in existence. I think that an indirect motive is 
any motive, or, in the language of Cave, J., '* any 
motive other than a sincere desire to bring a 
guilty person to justice " In this case the jury 
have found that Bennett's desire was to get pos- 
session of the bank's property, and the evidence 
throws some light on that finding. It is stated 
that Mr. Bennett was advised by his solicitor that 
the only way to stop the plaintiff from taking the 
horses was to institute proceedings against him. 
1 think, therefore, that there was malice, as we 
understand it ; that an indirect or improper motive 
exists in the case ; and that it was not in further- 
ance of justice that the proceedings were taken. 
That being so, and for the reasons given by my 



brother Harding, the judgment for the defendants 
should be set aside. With regard to the question 
of the damages, I agree also that there should be 
a re-assessment. It is, as my learned brother 
says, the practice of the Courts not to interfere 
with the verdicts of juries on the question of 
damages, but they have power to do so if they 
see any proper reason, as when excessive damages 
are awarded (Sharpe v. Brice, 2 W. BL, 942). 
That principle as to excessive damages must also 
and does apply to cases where the damages are 
inadequate. If the Court came to the conclusion 
that the jury have given inadequate damages in 
consequence of not having taken into consideration 
the elements or some of the elements of damages 
that ought to have been taken into account, the 
Court would send the damages for re-assessment. 
That is the real decision in the case of Phillipi v. 
The London and South- Western Railtoay Co.^ 5 
Q.B.D., 78. In speaking of the rule for a new 
trial, James, L.J., at p. 85, says: '^The first 
point, which is a very important one, relates to 
dissenting from the verdict of a jury upon a 
matter which, generally speaking, is considered to 
be within their exclusive })rovince — that is to say, 
the amount of damages. We agree that judges 
have no right to overrule the verdict of a jury as 
to the amount of damages, merely because they 
take a different view and think that if they had 
been the jury they would have given more or 
would have given less. Still, the verdicts of juries 
as to the amount of damages are subject, and 
must for the sake of justice be subject, to the 
supervision of a Court of first instance, and if 
necessary of a Court of Appeal in this way — 
that is to say, if in the judgment of the Court the 
damages are unreasonably large or unreasonably 
small, then the Court is bound to send the matter 
for reconsideration to another jury." It is the 
opinion that this Court has come to — that the 
jury in considering the evidence on that branch of 
the case omitted to take into consideration ele- 
ments of damage, and that their finding of one 
farthing was unreasonable. I agree, therefore, that 
the case must go for a re-assessment of damages. 
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Seal, J.: I am of the same opinion. The 
plaintiff fusks to set aside the judgment on the 
ground that the findings of the jury amounted to 
a finding of malice within the meaning of the law 
applicable to actions for malicious prosecution. 
As has been very properly said by the judge of the 
Court below, the meaning of the word " malice," 
used in connection with actions for malicious 
prosecution and many other actions, is somewhat 
different from the word " malice " used colloqui- 
ally, and has consequently led to a good deal of 
misunderstanding. " Malice,'* says Cave, J., in 
Brown v. Hawkes (1891, 2 Q.B., 718-723), "in 
its widest and raguest sense has been said to 
mean any wrong or indirect motive ; and malice 
can be proved either by showing what the motive 
was, and that it was wrong, or by showing that 
the circumstances were such that the prosecution 
can only be accounted for by imputing some 
wrong or indirect motive to the prosecutor." 
Again he says: "In this country we rely on 
private initiative in most cases for the punishment 
of crime ; and while on the one hand it is most 
important firmly to restrain any attempt to make 
the criminal law serve the purposes of personal 
spite or any other wrongful motive, on the other 
hand it is equally important, in the interest of the 
public, that where a prosecutor honestly believes 
in the guilt of the person he accuses, he should 
not be mulcted in damages for acting on that 
belief, except on clear proof, or at all events 
reasonable suspicion, of the existence of some 
other motive than a desire to bring to justice a 
person whom he honestly believes to be guilty." 
The learned judge in his summing up — as appears 
by the copy of his notes supplied to us — after 
leaving certain questions to the jury, told them 
that they might assume all other facts to be proved 
in favour of the plaintiff. This direction was 
accepted by all parties. Looking at these words 
we must, I think, take it that all material facts 
necessary for determining the action, and not 
involved in the questions and answers, were ad- 
mitted in favour of the plaintiff. But, it has been 
argued by the defendants' counsel, the first ques* 



tion we have to consider i^ whether the judge was i 
right in his finding that there was no reasonable 
and probable cause. It has been contended by ! 
the Attorney-General that the findings of the 
jury are such as to preclude the learned judge 
below from holding that there was no reasonable 
and probable cause. Lest, however, there should 
be any misunderstanding, it was thought proper 
that the learned judge who tried the case should 
be asked a question as regards finding No. 5. 
His answer fully agreed with the view we had 
taken upon the notes which have been presented 
to the Court. Looking at these circumstances, I, 
with my brother judges, am satisfied the learned 
judge was right in holding that the absence of 
reasonable and probable cause was proved. There- 
fore it only remains to consider the question 
whether or not the finding that he was actuated 
by the desire to protect the bank's property h 
sufficient to preclude him from the protection 
which the law sometimes gives to a person who 
lays an information against an innocent person 
and causes him to be prosecuted without anj 
reasonable or probable cause. It has been con- 
tended here that, if the desire to bring to justice 
exists, it matters not what other motives there 
may be. If this were so, it is hard to conceive 
how it is that in the actions for malicious prosecu- 
tion hitherto decided the question has not been 
raised. The proposition contended for jnay be 
the logical consequence of the decision of the 
learned judge in the Court below, but the actual 
decision limits the protection to cases where the 
desire to bring to justice exists with another 
motive not in itself wicked or morally bad. The 
desire to protect one's master's property was not 
wicked but commendable. Such a desire is, how- 
ever, an improper motive for a criminal prosecu- 
tion. There are different means provided by the 
law for the protection of property — they are by 
civil proceedings. It was not contended by the 
counsel for the defendants that, if the de.«<ire to 
protect property were the only motive, the plaintiff 
must succeed, but it was contended that, having 
I that motive, the motive to bring to justice pro- 
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tected him. I fully agree with my brother judges 
that in a case of malicious prosecution there is no 
liability on the prosecutor if, in the first place, the 
person is guilty. He may be as malicious as he 
likes. In the second place, there is no liability 
on the prosecutor if he had reasonable and pro- 
bable cause — no matter how malicious. If he, in 
fact, had reasonable and probable cause, the ques- 
tion of malice does not enter into the matter. 
But if a man prosecutes a person who is not only 
innocent, but without any reasonable or probable 
cause for supposing him to be guilty, the law only 
protects such a prosecutor from the consequences 
of his wrongful act when he has been acting, so 
to speak, in substitution of the public prosecutor, 
who would naturally have no motive urging him 
but the desire to do justice. If he has the desire 
to serve some private end in a more speedy or 
convenient way than by having recourse to the 
ordinary civil proceeding, he is not protected and 
he takes the consequence of his action. He is 
not allowed to try his right by laying a criminal 
information, wherein, though he fails, he pays no 
costs. That alone would be sufficient to show the 
unreasonableness of allowing such proceedings. 
I may farther add that I see nothing in the find- 
ings which shows that he (the prosecutor) was at 
all actuated by the desire to bring to justice, 
except so far as it can be inferred from the mere 
fact that he instituted the prosecution. I also 
agree with my brother judges, for the same reasons, 
that there must be a re-assessment of damages, 
and that judgment should be entered for the 
plaintiff and for a re-assessment of damages. The 
costs of this application to be paid by the defend- 
ants, and other costs to be reserved. 

An application for leave to appeal to the Privy 
Council was made to Grillith, C J., who referred 
the matter to the Full Court held in October. 
He doubted whether such matters could be dealt 
with by a single judge except during the long 
vacations, but intimated that in any case he should 
have referred the application to the Full Court. 

Habdinq, J. : It has been my practice to deal 



with such applications sitting as a judge exercising 
the powers of the Full Court in vacation. 

Beal, J. : That has been my practice too. 

Lilley : The judgment is an interlocutory one 
and not final. Highton v. Trehemey 48 L.J., Q.B., 
167 ; Roche, Tompitt Sf Co, v. Wilson, 13 V.L.E., 
833. If leave to appeal is given it should be on 
the terms that it should not be prosecuted until 
after the re-assessment of damages. Mihon y^ 
Carter, 9 Times L.E., 613. The words " or the 
result of the appeal in case the appeal be dismissed 
for want of prosecution " should be added. 
Macdonald v. Tullif, 8 Courier Eep., 22a ; Martin 
V. Municipality of Brisbane, 16th December, 
1892. 

Byrnes, A,G. : The order is final, and the only 
conditions that can be imposed are those provided 
by the Order in Council. 

Harding, J., referred to the order made in re 
Gibbon's Will, 3 Q.L.J., 123 ; the order in Miles \ 
V. Mcllwraith^ 1 Q.L J., 49, is wrongly reported.; 

Order : Leave to appeal on petitioners giving v 
security in the sum of £500 to the satisfaction of 
the Registrar, for the due prosecution of the 
appeal, and the payment of all such costs as may 
be awarded by Her Majesty, her heirs and suc- 
cessors, or by the Judicial Committee of Her 
Majesty*s Privy Council to the respondent; the 
petitioners to be at liberty to pay £500 into Court 
in lieu of security. Let respondent be at liberty 
to proceed with the re-assessment of damages, and 
upon giving security to the satisfaction of the 
Eegistrar, to issue execution for the costs of the 
motion for judgment, and after re-assessment to 
proceed with judgment on giving security to the 
satisfaction of the Itegistrar to abide by the order 
of Her Majesty, Ac, on such appeal. If such 
security be not given before the appeal is approved, 
let the execution of the order be suspended. 

Solicitors for plaintiff: Macdonald-Paierson 
If Hawthorne. 

Solicitors for defendants : Macpherson Sf Feez, 



114 



THE QUEENSLAND LAW JOURNAL. 



1894. 



WILLIAMS V. UNION BANK OF AUSTRALIA. 

Practice — Application to set aside verdict of jury 
— Weight of evidence. 

A verdict of a jury will not be disturbed aa against the 
evidence when there is evidence on both sides, unless 
the jury have acted in such an unreasonable manner 
that the verdict is necessarily unjust. 

Metropolitan Railway Company v. Wright , 11 Ap. Ca., 
152; Phillipa v. Martiny 15 Ap. Ca., 193, followed. 

Motion for a new trial in an action for mali- 
cious prosecution, tried before GriflBth, C.J., and a 
jury, at Toowoomba. on the ground that the verdict 
was against the evidence and the weight of evi- 
dence. Judgment was for the defendants at the 
trial, and the plaintiff appealed. 

Lilley^ for appellant ; Byrnes, A G., and Feez, 
for respondents. 

Hasding, J. : This is a motion for a new trial 
in an action brought by James Williams, against 
The Union Bank of Australia Limited, in respect 
oi malicious prosecution and false imprisonment 
for plaintifE*s dealings with a certain pony. The 
Police Court proceedings took place at Gatton, as 
distinguished from another case, in which they 
took place at Toowoomba. The findings were such 
as to support the defendant's ciase, and the plain- 
tiff failed. But in order to support the plaintiff's 
case, and to reverse the verdict, it would be neces- 
sary for the 9th question, "was he actuated by 
any indirect motive other than the desire to bring 
to justice persons whom he honestly believed to be 
guilty," to be answered in the affirmative, whereas 
it is answered in the negative, and Mr. Lilley 
moved for a new trial on the ground that that finding 
was against evidence and the weight of evidence. 
The law as to new trials has been dealt with by the 
Privy Council on two recent occasions, but they 
have followed in both cases the case of The Afetro- 
politan Bailway Co. v. Wright, in 11 A pp. Ca., 
p. 162, which was before the House of Lords ; and 
there Lord Selbourne goes into the question : " In 
many cases the principle on which new trials should 
be granteil, on the ground of difference of opinion 
which may exist as to the effect of the evidence 
have been considered both in the House of Lords 



and the Courts, and I have always understood that 
it is not enough that the judge who tried the ca^e 
might have come to a different conclusion on the 
evidence than the jury, or that the judges, in the 
Court where the new trial is moved for, might 
have come to a different conclusion, but there 
must be such a preponderance of evidence, assum- 
ing that there is evidence on both sides to go to 
the jury, as to make it unreasonable, and almost 
perverse, that the jury, when instructed and assis- 
ted properly by the judge, should return such a 
verdict." Lord Fitzgerald says that a verdict 
should not be disturbed unless it appeared not 
only unsatisfactory, but unreasonable and unjust 
Now that is the House of Lords' case, and that 
has been followed in two Privy Council cases 
which bind us out here, and I believe our rule has 
always been within that. In The Commissioner 
for Railways v. Brown, 13 App. Ca., p. 133, which 
was an appeal from New South Wales, Lord 
Fitzgerald says: '* Chief Justice Tindal, shout 
fifty years since, laid down a rule to this effect: 
that where the question is one of fact, aad there 
is evidence on both sides properly admitted to ^e 
jury, the verdict of the jury once found ought to 
stand, and that the setting aside of such a verdict 
should be of rare and exceptional occurrence." 
And further on he says : " The learned judge who 
tried the case does not disagree with the verdict, 
and their lordships are of opinion that the verdict, 
not unreasonable or unfair, and which was war- 
ranted by the evidence, once found, ought to have 
been permitted to stand." The last case before 
the Privy Council was Phillips v. Martin^ 15 App. 
Ca., 193, also an appeal from the Supreme Court 
of New South Wales, in which Lord Macnaghton 
says : *' It is settled that a verdict ought not to be dis- 
turbed unless, to use the words of Lord Hersehell, 
in The Metropolitan Bailway Co, v. Wright, it 
was one which the jury, viewing the whole of the 
evidence reasonably, could not properly find," So 
that really the question in every case of the kind 
is : is there evidence on both sides, and, if there is, 
have the jury acted in such an unreasonable man- 
ner that the verdict is necessarily unjust? Well, 
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that can only happen in the very rarest cases, and 
cases are very rare in which grounds of this kind 
can succeed. Now it has been clearly pointed out, 
and I have no doubt in my mind that there was 
evidence on both sides before the jury. That 
being so, and the verdict not being manifestly 
unjust, I think the motion should be refused, with 
costs to be set off against the costs of the last case. 

Chubb, J. : I agree. I have nothing to add. 

Kkax, J. : I concur. 

Motion dismissed with costs, to be set off against 
the costs of the last motion. 

Solicitors for Appellant: Maedonald-Patersan 
f( Hawthorne. 

Solicitors for Respondents : Maepheraon ^ Feez. 



ECCLESIASTICAL JURISDICTION. 
HA^BBuro, J. 4th October, 1893. 

TBICKier V. MAYKABD. 

AiminUiration action — Further consideration — 

Oertifieate of Registrar — Application for 

payment into Court — Practice — Costs. 

An a{^licafcion for payment into Court of a sum of money 

fonnd to be due on the certificate of the Re|riBtrar in 

an administration action should be made by summons 

in Chambers. 

MoTTOK for an order that the defendant, as 
trustee and executor of the will of James Trickey, 
deceased, should pay into Court, on or before the 
11th instant, the sum of £1,112 Os. lid., the 
amount certified by the Begistrar to be due from 
him in respect of the real and personal estate of 
the said testator. The motion was made under 
CO. XXI, r. 10 {Harding's A. Sf O., 611). 

Oore-Jones, for the plaintiff. Defendant, in 
person. 

Habdikg, J. : According to DanielVs Chancery 
Practice (1865), pages 16 and 19, when a matter 
is referred for further consideration, as is the case 
here, all that it is necessary to do is to have every- 
thing in readiness to wind up the estate. 

Core- Jones: We are following the practice 
adopted in Anderson v. Anderson, Courier Beports, 
October 22nd, 1892, which is the latest record. 

Habdjno, J. : You should not go by the records. 



We have Acts and Orders to go by, and it is not 
the practice of the Court to endeavour to save 
parties the costs inflicted upon them by the 
ignorance of their lawyers. If, however, the 
defendant consents, I can do anything you like ; 
but if he is here to oppose, you must go right. I 
wish there was a regulation that nobody should be 
allowed to look at the papers in the office. There 
is a practice in The Acts and Orders for nearly 
every conceivable thing which has to be done ; 
and DanielVs Chancery Practice, except so far as 
the pleading before trial is concerned, is as nearly 
correct as possible to the practice in Queensland. 
I do not think the matter has been brought on as 
cheaply as possible, but there is no doubt the 
Court has power to act. In order to put it right, 
however, the costs, if the order is granted, will be 
cut down to what they would be if the applieation 
was made in Chambers. If the application is 
opposed, and I am induced to decide against it, I 
shall know when the matter comes on again that 
the defendant has been the cause of a large 
amount of money being thrown away unnecessarily, 
and probably costs will not then be given him. If 
the money is on the Begistrar*s certificate I shall be 
inclined to give the defendant a longer time in 
which to pay the money, if he desires it. 

The defendant stated he did not know till he 
came into Court the sum of money demanded of 
him. He was represented by his solicitor at the 
hearing. The plaintiff is co-executrix, and should 
be liable for half the amount. The money never 
came into his possession. 

Habdino, J. : It is found you have a certain 
sum in your possession belonging to the estate, 
and you are called upon to give it up. I make the 
order as prayed, but it is not to be enforced until 
November 4th, unless it is shown that the de. 
fendant intends to leave ; the defendant must pay 
the costs, such costs not to exceed those which 
would have been incurred if the application had 
been made in Chambers on a summons. This 
case is not to be cited as a precedent for making 
a similar application. 

Solicitor: H. £. Smith. 
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Gbifpith, C.J. 9th and lltb October, 1893. 

In re shefperd, deceased. 
Probate — Tett of testamentary Document — Inten- 
tion of testator — Extrinsic evidence — Practice. 

An agreement between a father and his son, which was 
not to take effect till the death of the former, whereby 
the father gave the son property on certain conditions 
and subject to certain annuities, was admitted to 
probate, extrinsic evidence being produced that the 
father intended the document for his last will. 

A document, whatever may be its form, may be admitted 
to probate if there is proof either in the document 
itself, or from clear extrinsic evidence, that it was the 
intention of the testator who executed it to convey 
by the instrument the benefits which would be con- 
veyed by it if considered as a will, and that death 
was the event that was to give effect to it, but the 
instrument must be revocable. 

Extrinsic evidence is admissible to shew whether a doc- 
ument is to take immediate effect or not. 

Applications for probate or administration referred to the 
Court by the R^jistrar, should be made to the Court 
on motion, and should not be set down on the Court 
paper. 

Applicatiof for letters of administration, with 
the will annexed, referred to the Judge in Chambers 
by the Registrar, who refused the grant on the 
ground that the document produced was not a will. 
The document was an agreement duly signed by 
John Shepperd, late of Drayton, near Toowoomba, 
farmer, and bis son John Shepperd, junior (the 
applicant herein) , and witnessed by three persons. 
By the agreement the deceased agreed to give the 
applicant the farm at Drayton, and selection 241 
at Mount Clarendon, together with all the imple- 
ments thereon, but the agreement and deliyery 
were not to take effect during the lifetime of the 
deceased. It was to come into force on the death 
of the father, subject to certain conditions making 
provision for the widow and her daughter. 

An affidavit was filed stating that the deceased 
always regarded the agreement made with his son 
as his last will and testament 

Griffith, C.J.. directed the application to be 
made in Court, It was inserted in the Court 
paper and called on, when his Honour intimated 
that he thought applications in the nature of 
probate should not be so set down. The old prac* 
tice was to make them by motion, and he proposed 



to follow that practice. Any counsel having a 
motion for probate would be heard when motioDB 
were called. 

Connolly y in support of the application, cited 
1 Williams Executors, 107 ; Jarman's Wills, 5th 
Edit, p. 19 ; Ghreen v Proude, 3 Keble, 310 ; in re 
Morgan, L E., 1 P. & D., 214; Milnes v. :Bhden, 
15 P.D., 105. The tests as to whether a documesr 
is testamentary are — (1) Is it revocable ? (2) h 
the death the event on which it is to take eSectr 
(3) If construed as a will, was it the intention of 
the testator to convey the benefits thereby ? AH 
these tests should be answered in the affirmatiTe 
in the present case. 

Q-BiFPiTH, C.J., delivered judgment as follows: 
The document propounded as a will is not in tes- 
tamentary form, but is in form an agreement 
between the deceased and his son, the present 
applicant. It begins with the words, '' Memorsn- 
dum of agreement between John Shepperd" (the 
deceased) "of the one part, and Jobn Shepperd, 
junior" (the applicant), "of the other part, whereby 
the said John Shepperd agrees to givs to his s&id 
son John (on the conditions and payment* men- 
tioned hereinafter to be made by the said 3o\in 
Shepperd, jun.) the farm," Ac.. After describing 
the property intended to be disposed of it proceeds: 
"The above agreement and delivery of said pro- 
perty not to take efEect during the lifetime of the 
said John Shepperd ; but immediately on the 
decease of the said John Shepperd the whole of 
the property shall revert to the said John Shep- 
perd, jun., and shall be considered in his possession, 
subject, however, to the payments and provisions 
for residence of his mother and sister hereinafter 
mentioned. Said John Shepperd, jun., on his 
part agrees to accept the above property as his full 
and fair share of his father's property, and agrees 
to make the payments hereinafter mentioned as 
arranged by his siiid father." Then follow particu- 
lars of annuities to bo paid to the wife and 
daugliter of the deceased by the applicant, and 
directions that in certain specified events they are 
to receive certain furniture and money. There is 
no stipulation that the annuities are to be paid out 
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of the property given to the applicant, but the 
agreement on his part is unconditional, except so 
far as a condition is implied in the preceding gift 
of the property. The document was executed by 
both parties, in the presence of three witnesses, on 
April 2nd, 1878. The testator died in 1883, 
The question now to be determined is whether 
this document is entitled to be admitted to probate 
as a testamentary instrument. The principle 
appears to be that if there is proof either in a doc- 
ument itself or from clear extrinsic evidence, first, 
that it was the intention of the person who 
executed it to convey by the instrument the bene- 
fits which would be conveyed by it if considered as 
a will, and, secondly, that death was the event that 
was to give effect to it, then, whatever may be its 
form, it may be admitted to probate as testamen- 
tary. Cock V. Oooke, L R., 1 P. & D., 241 ; Milnes 
V. Foden, 15 P.D., 105. In saying that death is 
the event that is to give effect to the instrument' 
it is to be understood that the instrument does not 
become binding until after death, and not merely 
that the performance of the obligations or enjoy- 
ment of the benefits imposed or conferred by it 
is postponed until after death. In other words, 
the instrument must be revocable. Whenever a 
question arises as to the testamentary character of 
a paper, an invariable test to be applied is whether 
the paper is revocable. In the Goods of Robinson, 
L.R., 1 P. & D.,384 Applying these rules to the 
present case, it is clear that the testator intended 
to convey by the instrument in question the 
benefits that would be conveyed by it if considered 
as a will. It is also clear that those benefits were 
not to be enjoyed until after his death, for the 
document expressly says so. It remains, then, 
only to consider whether the instrument came into 
operation as a binding agreement between the 
parties to it immediately upon execution, or 
whether it was signed without any intention of 
making a present contract, but only as an instru- 
ment to come into operation on the testator's death. 
I think that the instrument is upon its face open 
to either construction. If it was a present con- 
tract imposing obligations on either party it would 



not be revocable, and could not therefore be re- 
garded as testamentary. On the question whether 
an instrument in the form of an agreement is 
intended to have immediate effect or not, extrinsic 
evidence is admissible both at common law {Pym 
Y. Campbell,25 L.J., Q.B. 277) and according to 
the rules recognised in the ecclesiastical courts for 
determining whether an ambiguous instrument is 
testamentary or not. Cock v. Cooke, ubi sup. ; 
Robertson v. Smith, L.R , 2 P. & D., 43; In the 
Goods of Slinn, 15 P.D., 15(5. In the present case 
there is evidence that Shepperd often, and up to 
shortly before his death, referred to the document 
in question as his will. 1 am satisfied from this 
evidence, taken in conjunction with the ambiguous 
language of the instrument itself, that it was not 
intended to be a presently binding contract the 
performance of which was to begin on Shepperd's 
death, but that it was intended to have no binding 
effect at all until that event, and was therefore 
revocable. Per these reasons I am of opinion that 
the instrument was testamentary in its nature, and 
is entitled to be admitted to probate. The delay 
in making application is satisfactorily accounted 
for. The applicant applies for administration as 
sole devisee and legatee. It appears from the 
instrument that he is a son of the testator, but 
there is no aflS.davit to that effect, nor any evidence 
to show that the property mentioned in the instru- 
ment was all or the greater part of the testator's 
property. The motion must therefore stand over 
for the purpose of supplying evidence to show that 
the applicant is the person entitled to the grant. 
This evidence may be adduced before the Registrar. 
Solicitor: F, G. Hamilton. 



TOWNSVILLE CIVIL SITTINGS. 
Chubb, J. October 10th, 12th, and 14th, 1893. 

UNION BANK OF AUSTEALIA V. RAINK. 

Action at common law — Debt on guarantee — Fraud 
— Costs as between solicitor and client. 

Costs as between solicitor and client will not be allowed 
by the Supreme Court in an action at common law. 

Action tried before Chubb, J., and a jury. The 
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plaintilTs claim was for money due on a guarantee. 
The defendant pleaded (inter alia) that he was 
induced to sign the guarantee by the false and 
fraudulent misrepresentation of the plaintiff's 
manager that the instrument was a transfer of 
shares only. 

The jury found for the plaintiff on all the issues, 
and judgment was entered accordingly. 

Macnaughion^ for the plaintiff, applied for costs 
as between solicitor and client, and submitted that 
the Court has a general discretionary power to 
award costs as between solicitor and client in 
matters in equitable jurisdiction. The books show 
that to have been frequently done. Arnheict v. 
Barnes, 39 Ch. D., 133. In that case the Court 
of Appeal expressly left the point open as regards 
actions at common law. By The Judicature Act, 
subsection 11 of section 5, the rules of equity are 
to prerail. This is a proper case for the exercise 
of the power, as the defence of fraud here was 
utterly unfounded. There was not a shred of 
eridence to support the defence. 

Jameson y for the defendant, opposed. 

CarBB, J. : I had occasion last year to look into 
the law on this question, and the examination of 
the authorities then failed to satisfy me that I had 
the power in a common law action to award costs 
as between solicitor and client. That such powers 
exists in matters of equitable jurisdiction there is 
no doubt whatever. It is, however, only exercised 
in apparently three classes of cases which I need 
not here mention. In Mordue v. Palmer, L.K. 6 
Ch. 22 ; Mellisk, L.J., at p. 32, says : " The Com- 
mon Law Courts have no power to give costs 
between solicitor and client .... But it is 
otherwise in Courts of Equity." In Andrews v. 
BameSy the Court of Appeal declined to express 
an opinion on the question as regards matters in 
common law jurisdiction. It may be that there is 
such power, and I would be inclined to make the 
order, so that the question might be settled by the 
Full Court, but the plaintiff's counsel will not 
accept the risk of an appeal. I am not aware of 
any case since The Judicature Act — there can be 
none before in the nature of things — where the 



High Court exercising common law jurisdiction 
has awarded such costs. 1 certainly think there 
should be such power, for this is a case in which 
I would have unhesitatingly used it- The conduct 
of the defendant in setting up such a defence, and 
— without a particle of evidence to support it- 
persisting in it up to the very laat moment, cer- 
tainly merited the imposition of soli citor and cliesit 
costs. As it is I am compelled to refuse \he 
application. J he plaintiff will of course get the 
usual party and party costs under the rule provid- 
ing for costs following the event. 

Solicitors for plaintiffs: Daly Sf Beauimoiti, 
agents for Marsland Sf Jfarsland, Charters Towers. 

Solicitors for defendants : Dwyer. 



CIVIL COURT. 



Gbiffith, C.J. 



October I9th, 189:3. 



PVRCELL V. MK8TOS. 

Practice— District Courts Act s. IBO—Securitff— 
Power to vary previous Order in an action — 
Abridgment of notice of trial — LVI^ r. 6. 

In an action for malicious prosecution an order wu iDaA« 
by Griffith, C.J., that the plaintiff should find tecuiity 
before a certain date, or in default that the action 
should be remitted to the District Court. At the 
trial at the District Court an objection was raised by 
the defendant that, as the original writ had not been 
filed with the Registrar as required by s. 130 of Tht 
Diiitnct CourU Ac*, the Court had no juiisdicticiL 
Paul, D.C. J., ordered the action to be struck out. A 
summons was then taken out to vary the order of the 
Chief Justice, and to abridge the time for notice of 
trial to allow the action to be tried at the Civil 8ittiDg9 
of the Supreme Court. 

The original writ had been mislaid by the defendant'i 
solicitor. 

Griffith, C.J., stayed the proceedings under the former 
order, and abridged the time for notice of trial for the 
Civil Sittings of the Supreme Court, and refused to 
order the plaintiff to give security. 

This was an action for malicious prosecution. 
( )u a summons for security for costs, whicb, by 
consent, was treated as a summons under section 
130 of The District Courts Act of 1891, an order 
was made by the Chief Justice on the ISth Sep- 
tember, 1893, ordering that the plaintiff should 
give security for £100 before 3rd October, 1893, 
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and that in default the action should be remitted 
to the District Court at Brisbane. 

The order as drawn up by the defendant 
directed the action to be remitted to the District 
Court at Brisbane, for trial at the October Sittings 
of that Court. 

At those Sittings both parties appeared, and 
objection was taken by the defendant that the 
original writ and order had not been lodged with 
the Registrar as required by section 180 of The 
I>istriet Courts Act, 

It appeared that the original writ had been left 
with the defendant's solicitor, who accepted service 
and omitted to return the original to plaintiff's 
solicitor. The writ was not produced in the 
District Court. 

pA.uii, J., held that in the absence of the original 
writ he had no jurisdiction, ordered the action to 
be struck out, costs to be costs in the cause if the 
action was brought on again, otherwise the plaintiff 
to pay the costs of the defendant. 

A summons was now taken out calling on the 
defendant's solicitors to show cause why they 
should not produce the original writ, and why the 
action should not be set down for hearing at the 
Civil Sittings of the Supreme Court commencing 
on Monday, 23rd. It appears from the affidavits 
filed by the parties that the original writ had been 
mislaid in the ofEce of the defendant's solicitors, 
and could not be found. 

Lukin, for plaintiff, submitted that the difficulty 
had been caused entirely by the default of the 
defendant's solicitors, and asked that the order of 
18th September might be varied and the time for 
notice of trial abridged so as to allow the action to 
be tried at the ensuing Civil Sittings of the 
Supreme Court. A judge has authority to vary 
an order previously made by him in an action, if 
justice could not otherwise be done. Welply v. 
Buhl, 3 Q.B.D., 253. 

Qbtffith, C J., suggested that as the difficulty 
had arisen from an accidental error of defendant's 
solicitors, the defendant might gracefully assist in 
getting over the difficulty. 

Boone, for the defendant, offered to consent to 



the order of 18th September being varied and the 
action being tried as proposed by plaintiff, provided 
that the plaintiff gave security for costs. He fur- 
ther submitted that without the consent of the 
parties a judge had no power to vary a previous 
order. He asked for security for costs. 

Griffith, C. J., after reviewing the facts of the 
case and referring to Welply v. Buhl^ was of 
opinion that, whether a judge had or had not power 
to rescind or vary a previous order without the 
consent of the parties', he certainly had power to 
stay proceedings under a previous order in an 
action if justice could not otherwise be done. 
Here it had become impossible, owing to the 
default, however innocent, of the defendant's 
solicitors, to proceed on the order of the I8th 
September. The original writ not being capable 
of production, the action could not be remitted to 
the District Court. It remained in the Supreme 
Court, where it must be tried, unless the plaintiff 
were to be deprived of the redress he claimed. He 
thought he had power, under O. LVI, r. 6, to 
abridge the time prescribed for notice of trial, and 
under the circumstances, as the parties had already 
come to the District Court prepared for trial, and 
as the case would not probably come on until after 
the expiration of the full time allowed by the rules, 
he thought it a proper case in which to do so. He 
therefore stayed all proceedings under the order of 
18th September, and made an order abridging the 
time for notice of trial, so that it might be given on 
October 20th for trial at the Civil Sittings of the 
Supreme (/ourt, beginning on Monday, 23rd. He 
refused to order the plaintiff to give security for 
costs, expressing his opinion that such an order 
would, under the circumstances and in that stage 
of the proceedings, amount to a denial of justice. 

No costs of the application were allowed to 
either party. 

Solicitor for plaintiff : Winter. 

Solicitors for defendant: R. B. Lilley i[ 
Cowliahaw, 
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BRISBANE CIVIL SITTINGS. 
Real, J. 23rd and 24th October, 1893. 

DXTNITE V. HENNESSEY. 

Probate in solemn form — Gross-examination of 
witnesses — O. XXII ^ r. 11 — Costs. 

In an action for probate in solemn form of a will, the next 
of kin of the testatrix gave notice that they only 
intended to cross-examine the witnesses produced in 
support of the will. The trial lasted two days. Hie 
jury found the will duly executed. 

HMy that on the evidence there was sufficient ground for 
the defendants to call upon the plaintiffs to prove the 
will in solemn form, but that ajfter the first day the 
defendants had gone on at their own risk, and they 
were allowed their costs out of the estate, not includ- 
ing their own and t)|p plaintiff's costs of the second 
day. 

Action by the executors of the will of Bridget 
Praley, or Prawley, for probate in solemn form. 
The defendants gave notice in accordance with O. 
XXIT, r. II, that they only intended to cross-ex- 
amine the witnesses as to execution. 

Byrnes, A. G., and Wilson^ for the plaintiffs. 

Power, and Oroom, for the defendants. 

Evidence was given by the witnesses to the will 
and clerks in the solicitor's office. The taking of 
the evidence occupied more than one day. Counsel 
addressed the jury, who found for the plaintiffs i^ 
favour of the will. 

Power asked for costs out of the estate, and 
contended there was sufficient evidence to justify 
proof of the will in solemn form. If the trial had 
been unduly protracted that was due to the plain- 
tiffs. The opposition was not wanton as in Foley 
V. Brogan, II, L.R Jr., 121. 

Wilson : Costs should follow the event. In any 
case the defendants should not get the costs of the 
second day. The defendants had no reason to 
expect anything from the testatrix. 

Keal, J. : That is not the question. It is not 
whether the relatives were disappointed, but 
whether they had reason to suppose that was the 
will of the testatrix ; whether it indicated such a 
sudden change of mind as to lead them to think 
that it did not express her wishes. In this case it 
appears to me that on the evidence there was 



sufficient ground for the defendants to call upon 
the plaintiffs to prove the will in solemn form. 
That I think chiefly arises from the evidence of 
Pearson, and also from Mrs. Lambert's recollection 
of the manner in which the will was executed; 
because, if she is correct, it is possible that such 
carelessness was exercised in the preparation of 
the will that it was not properly executed. Still* 
after the evidence of Mrs. Corrigan and Mn. 
Lambert, the defendants might have intimated 
they were satisfied. Up to that extent thef were 
within their rights, but if they went beyond they 
were no longer entitled to the protection which 
the Court gave to next of kin, or the person who 
in ordinary course would be entitled to the pro- 
perty. If we were to go beyond that it would be 
encouraging litigation. While I do not believe 
the present practitioners would take advantage of 
such a state of things, still the opportunity will 
always bring the class, and it is well therefore that 
the Court should hold its hand and say, "so faraa it 
is necessary for the will to be proved we wiJi giye 
you protection, but if you go beyond that you 
must do it at your own risk and expense."' I^ 
appears to me the whole thing has been contested 
to the end. I therefore order that the defendants 
should have their costs out of the estate, not in- 
cluding their own and the plaintiff's costs of to-day. 

Solicitors for the plaintiffs: Wilson, Newnuin- 
Wilson, ^ Hemming, 

Solicitors for defendants : Pritehard. 



ECCLESIASTICAL JURISDICTION. 
Qeiffith, C.J. 3rd November, 

lie REID. 

Testamentary instrument — Deed — Irrevocable 
disposition, 

B. by his will gave property to trustees upon trust for bis 
widow for her life, and afterwards as she should by 
deed or will appoint. The widow married again and, 
in pursuance of such power of appointment, executed 
two instruments under seal in the presence of two wit- 
nesses. The instruments were prepared in Scotland, 
and had an attestation clause in the form ordinarily 
used in the case of English wills. One instrumeiit 
directed the trustees, after the appointor's death, to 
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pay her husband £5000 'Mn implenumt of the 
obligation contained in an antenuptial contract," and 
the appointor reserved a power of revocation as to all 
the provisions of the instrument except the gift to her 
husband, which was to be irrevocable except with his 
consent. The second instrument, by which certain 
alterations were directed in the first instrument, 
contained no power of revocation. Both were in- 
dorsed "deed," but in the second instrument certain 
gifts were described as ** legacies." 
Hdd^ that as the dispositions were not revocable, the 
instruments were not testamentary in character and 
were not entitled to be admitted to probate, but 
took effect as deeds of appointment. 

Application for probate of a document, refused 
by the Registrar on the grounds that no executors 
were named in the document ; that it contained 
no direction to pay debts ; that it was doubtful 
whether it was a will, or a codicil, or either. 

John Barker, by his last will, dated 28th August, 
1S76, appointed Robert Wilkins (now deceased), 
W. H. Graden, and John Barker, son of his brother, 
executors, and directed his estate to be held in 
trust for his wife for her life, and afterwards as 
she should by will or deed appoint. The widow, 
on 26th July, 1886, directed and appointed W. H. 
Gf^aden and John Barker, as surviving trusteesi 
three months after her death, or as soon after as 
practicable, to realise the estate and divide the 
proceeds into two equal parts. She directed 
one part to be paid to Francis Reid, of Dum- 
fries, bank teller, whom she afterwards married. 
The gift to Reid was to be irrevocable, except with 
his consent. In the second instrument she altered 
the gifts to her other relatives. 

Lilley, for W. fl. Q-aden, claiming ti> be executor 
according to the tenor, in support of the applica- 
tion. 

Gbiffith, C.J. : The question is whether the 
document is a testamentary instrument or a deed, 
the testatrix having power to appoint in either 
waj. 

Lilley, The document can be read either as a 
testamentary instrument or as a deed. If it is the 
former, to whom should probate be granted ? Flatt 
V. Bouth, 6 M. & W., 756; Milnes v. Foden, 16 P.D., 
105 ; re the Goods ofSlinn^ ib. 156 ; BelVa Diction- 
ary and Digest^ 1122-3 ; Farwell on Powers, 271. 



The instrument is in the form of a will ; the word 
" legacies " is used ; it is to operate after death. 
It was revocable except so far as concerned Reid. 
It might be considered a deed. Wkyte v. PoUoky 
7 Ap. Ca., 400. It was sealed. If it is a will the 
applicant should get probate as executor according 
to the tenor. He should be granted letters of 
administration with the will annexed. Re the 
Goods of Fraser, L.R. 2, P. & D., 183; Be the 
Goods of Punchard, ib., 369. If it was a will duty 
would be demanded before probate, and an order 
nisi prohibiting the Registrar from demanding 
duty was asked for 

Gbiffith, C.J. : The instruments sought to be 
admitted to probate in this case are two appoint- 
ments, dated respectively 26th July, 1886, and 
2nd December, 18S9, and made by Mrs. Qeorgina 
Reid, in execution of a power of appointment 
contained in the will of John Barker, by which 
certain property was given to the trustees of his 
will upon trust for his widow (afterwards Mrs. 
Reid), for her life, and after her death for such 
purposes as she should by deed or will appoint. 
Both the instruments in question were prepared 
in Scotland by Scottish practitioners, and executed 
in that country. Both are in the first person, 
beginning "I, Mrs. Qeorgina Barker, Ac." — They 
are under seal, each was executed in the presence 
of two witnesses, and has an attestation clause in 
the form ordinarily used for English wills, but not 
describing the instrument as a will. The first 
recites Barker's will, and directs and appoints the 
trustees of that will, as such trustees, to dispose 
of the trust estate after the appointor's death in 
manner directed by the instrument. They are 
directed to pay £5000 to Mr. Francis Reid * in 
implement of the obligation contained in an ante- 
nuptial contract" of even date, and to pay the 
rest of the trust property to other persons. The 
instrument is spoken of in the body of it as " this 
deed." The appointor reserves a power of revoca- 
tion as to all the provisions of the instrument except 
the gift to her husband, which she declares to bo 
irrevocable except with his consent. She then 
declares void all previous deeds executed by her 
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in regard to the disposal of the trust estate, dis- 
penses with the delivery of the instrument as a 
deed, and consents to its registration for preserva- 
tion. 

By the second instrument, which is indorsed on 
the former, and in which she describes herself as 
the " grantor of the foregoing deed of direction and 
appointment,** she ** in exercise of the power con- 
ferred on her" by Barker's will, directs and 
appoints the trustees of that will, in carrying out 
the wishes and instructions contained in "said 
deed,**todoso" subject to thefollowingalterations.** 
She then cancels certain of the gifts contained in 
it, one of which she describes as " a legacy,** one 
as " a sum,*' and one as " a sum or legacy,** makes 
other gifts in lieu of them, and with these excep- 
tions confirms it. This instrument contains no 
power of revocation, and no dispensation with 
delivery, but it contains a statement that it may 
be registered with the former one. Both instru- 
ments were executed in duplicate, and both are 
indorsed "deed of direction and appointment of 
Mrs. G. Barker.** 

The question for determination is whether these 
instruments are testamentary in their nature, and 
as such entitled to be admitted to probate. 1 had 
lately occasion, in Be Shepperd (Supra), to consider 
the rules for determining whether a document not 
in the ordinary form of a will should be con- 
sidered as testamentary. The consideration that 
the instrument is not to take e:ffect until after the 
death of the maker throws no light on the 
question in this case, as the appointment could 
not have any earlier operation. It will be observed 
that under Barker's will the appointment might 
be made either by deed or will — and both the 
instruments in question have some characteristics 
both of deeds and wills. The attestation clauses 
(which are such as are recommended by Scottish 
text writers to be used in the case of wills intended 
to operate on English property, although not 
required or usual in the case of Scottish wills) 
appear to indicate that the maker thought or was 
advised that she was making testamentary instru- 
ments, a circumstance which I think is of impor- 



tance, notwithstanding Sir J. Hannen's observation 
to the contrary in Milnes v. Foden^ 15 P.D., at p. 
107 (see Whyte v. Pollok, 7 A.pp. C, at p. 405), 
and the reference in the later instrument to gifts 
in the former as "legacies** tends in the same 
direction. On the other hand, part of the first 
instrument is expressly declared to be irrevocable— 
a declaration which, if it were a will, would be in- 
operative, Vyniors Case, 8 Co., 82a — ^while the 
latter, after revoking some of the gifts which had 
been declared to be revocable, makes fresh dispos- 
itions and reserves no further power of revocatiou, 
a circumstance which suggests that the maker 
thought that she was then making a final aud 
irrevocable disposition under the power, as she 
was in fact doing if the instrument operated afra 
deed and not as a will. Sugden on Potoers, 369. 
I think it is the duty of the Court in dealing with 
these instruments, as indeed with all writings, 
whether Acts of Parliament, By-laws of Corpora- 
tions, deeds, wills, or aught else, so to construe 
them ut res magis valeat quam per eat ^ i.e., bo that 
effect may be given to the intentions of the mater. 
If, therefore, these instruments cannot operate as 
deeds, I think that effect should, if possible, be 
given to them as testamentary instruments, and 
vice versa. 

It may be that an instrument may, if executed 
in an appropriate manner, operate botb as a revoc- 
able appointment by deed and as a will. The rules 
given in Milnes v. Foden for determining whether 
an instrument is to be held to be testamentary or 
not would, if read literally, seem to include a revoc- 
able deed of appointment to take effect after the 
testator *s death. If, however, an instrument can 
only take effect as a will, probate is necessary to its 
efficacy. Piatt v. Bouth, 6 M.&W., 756. I must 
therefore decide the question. I have no assistance 
from any extrinsic evidence except the indorse- 
ments, to which, however, I do not attach much 
weight. First consider the reasons for regarding 
the instruments as deeds. They are under seal. 
The former one contains a disposition which is ex- 
pressly declared to be irrevocable — a disposition 
which, if taken literally, is conclusive against the 
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view of its being a testamentary instrument ; the 
second, which confirms the first, appears to have 
been delivered as a deed. I infer this from the 
fact that it does not, as did the first, contain any 
declaration dispensing with delivery, which by 
Scottish law appears to be equivalent to formal 
delivery, that it was executed in duplicate, and 
contains express authority to register it. Wh ether 
the dispensation with delivery would be accepted 
hj the law of Queensland as a form of delivery, 
for the purpose of giving effect to a deed depend- 
ing for its validity upon delivery, may be doubtful, 
but the confirmation contained in the later instru- 
ment renders it, I think, unnecessary to consider the 
question. In any event the question of delivery 
of the instrument appears to have been recognized 
by the maker as important, a question which does 
not arise in the case of a will. Moreover, wills 
do not need to be sealed under the Scottish law 
any more than under the law of Queensland. On 
the other hand there are some reasons for regard- 
ing the instruments as wills. These appear to be 
m&inly the form of the attestation clauses and the 
reference in the later instrument to two of the 
gifts in the former as " legacies," both of which 
circumstances suggest, as I have already said, that 
the maker, or her adviser, thought that she was 
executing a testamentary instrument. I have to 
weigh these conflicting arguments. 

In order to hold the instruments to be testamen- 
tary I must be satisfied that they were revocable. 
To do this I must reject altogether the express 
declaration in the first instrument that one of the 
dispositions is to be irrevocable except by con- 
sent of the person in whose favour it is made 
This, however, would not be conclusive if the 
arguments showing that the instrument was 
intended to be testamentary clearly preponderated. 
I must also disregard the circumstance that in the 
second instrument the idea of any future power of 
revocation seems to have been given up. I 
must hold the power of revocation in the first 
instrument to be surplusage, as well as the 
declaration as to delivery and the fact that both 
are under seal. If, on the other hand, I hold that 



they are not testamentary, it f oUows that the use 
of the term " legacy " in the second instrument 
was erroneous, and that the execution and attest- 
ation of both instruments in the manner required 
by English law in the case of wills was an unneces- 
sary and idle ceremony. But, after all, the use 
of the term " legacy " to describe a gift to take 
effect after the death of the giver, is a not 
unnatural error, and the mode of execution and 
attestation may perhaps be explained as arising 
from abundant caution on the part of practictioners 
not familiar with the English law relating to the 
execution of powers. On the whole I think that 
I ought to adopt this explanation rather than do 
violence to the language pf the instruments by 
rejecting words which were apparently introduced 
with a full sense of their meaning, and holding 
other words apparently introduced with equal 
deliberation to be surplusage. I am therefore of 
opinion that the dispositions made by the instru- 
ments were not revocable, and that the instruments 
are consequently not testamentary in character, 
but take effect as deeds of appointment. It follows 
that they are not entitled to be admitted to 
probate. Mr. Lilley, to whose argument I am 
much indebted, asked me to allow the applicant, 
who is one of the trustees under Barker's will, 
and who I think was quite right in submitting the 
matter to the Court, his costs out of the estate. 
But even if I have power, exercising this jurisdic- 
tion of the Court, to give the costs of an 
unsuccessful application for probate out of the 
estate, which I much doubt, I think that there is 
no estate under my control out of which I could 
give them. Adamson v. Hammonds, LR. 3, 
P. & O., 141. The motion is rejected. 
Solicitors : Buthning Sf Jensen, 
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IN INSOLVENCY. 

Griffith, C.J. : 3rd November, 1S93. 

In re bat^^some, an insolvent. 

Insolvency Act of 1874, $.8. 14, 168— Certificate 
of Discharge — Review — Judicial Discretion. 

The Court has power under sec. 14 of The Insolvency Act 
to review a refusal of a certificate of discharge, and 
has a discretion under sec. 16S to grant a certificate 
already refused under that section, and in exercising 
that discretion regard should be had to all the circum- 
stances of the case, including the period during which 
the insolvent has been under disability. 

The circumstances under which an application for a certi- 
ficate of discharge may be made under the different 
sections, and the cases in which the Court should 
exercise a discretion, discussed and explained. 

In re Tobias (1891), 1 Q.B., 463, followed. 

Application for a certificate of discharge under 
sec. 168 (subsec. 2) of The Insolvency Act of 
1874. 

An application by the insolvent had been refused 
by LiUey, C.J., in 1888 (3 QL.J., 101). The 
facts appear fully in that report and the present 
judgment. 

Fritchard for the insolvent. 

Gbipfith, C.J. : The adjudication was made in 
this case on 17th December, 1884. The assets 
realised less than £20. Debts were proved by 
three creditors amounting in all to £304, of which 
£222 represented the taxed costs of an unsuc- 
cessful action brought by the insolvent against 
the creditor ; — of the other two creditors one was 
in respect of a debt of less than £10. In 1888 
the insolvent applied to my learned predecessor 
for a certificate under section 167 (subsec. 1) 
of The Insolvency Act, on the ground that the 
insolvency had arisen from circumstances for 
which he could not justly be held responsible. I 
am informed by the Eegistrar that this application 
was directed to stand over, with leave to renew it 
under another section. On 25th July, 1888, 
Lilley, C. J., delivered judgment, refusing the cer- 
tificate. The judgment is reported (3 Q.L. J., 101). 
The application was treated as made under section 
168 (subsec. 2). On 7th June last the insolvent 
applied to me for a certificate under section 167 
(subsec. 1), but on discovering, by reference to 



the papers, that the previous application had been 
formally made under the same section, I advised 
the withdrawal of the application and a fresh 
application under section 168 (subsec. 2). Aa, 
however, it appears that the application already 
refused by Lilley, C.J., was treated by him iu» 
made under that section, 1 can only deal with the 
present application as an application to review tiaf 
decision, which I have power to do under sectioii 
14 of the Act The refusal was mainly based i»n 
the grounds that the insolvent had not kept 
proper books of account, by which the trustee 
might have discovered the course of his businesa, 
and that a sum of money had been disposed of by 
him on the eve of insolvency which was not 
satisfactorily accounted for. The learned Chief 
Justice does not seem to have doubted that the 
cause of the insolvency was the unsuccessful liti- 
gation on which the insolvent entered, and he 
observed that he would not be disposed to precis 
the fact of this unsuccessful litigation very hardJj 
against him. In this I quite concur. I believe 
that the insolvent honestly believed that he had a 
good claim, which he endeavoured to eniotce \)y 
the action. I may observe in passing, for his 
benefit, that the claim appears to me to have been 
a mistaken one, based upon the notion that tk 
price that can be obtained for a specif c article in 
the market depends upon the mode of calculating 
that price, instead of depending upon the amount 
which a purchaser is willing to give for the article. 
It should be plain enough that if a purchaser ie 
only willing to give £100 for an article, it mjies 
no difference to him or to the vendor whether the 
article is estimated as containing 200 feet and 
sold at lOs. a foot, or estimated as containing 100 
feet and sold at £1 a foot. The action failed, 
however, on another groundT-the want of evidence 
to establish an alleged usage of trade. Under 
these circumstances, if the case now came up for 
the first time for decision, I should be disposed to 
hold that if the fact of the unsuccessful action 
stood alone the certificate might properly be 
granted under section 168 (subsec. 2). The 
words of that section differ materially from those 
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of section 167. Section 167 contains negative 
words providing that a certificate shall not be 
granted unless it is proved to the Court, either 
by substantive evidence or by a special resolution 
of the creditors, that the insolvency has arisen 
from circumstances for which the insolvent cannot 
justly be held responsible, or unless the assets 
are equal to the proved debts. But, even if these 
conditions exist, the Court may suspend or with- 
hold the certificate if it appears that the insolvent 
has made default in giving up his property, or 
that a prosecution has been commenced against 
him for any offence under the Act Under this 
section the Court can only act where the pre- 
scribed conditions exist, and the application cannot 
be made until the insolvent has passed his last 
examination, except with the consent of his credi- 
tors properly testified. Tt appears to have been 
contemplated that debtors who could establish 
affirmatively that they could not justly be held 
responsible for their insolvency would apply for a 
certificate, and so relieve themselves from the 
very serious civil disabilities which are incident to 
the status of insolvency, as early as possible. 
Section 168 deals with the case of insolvents who 
ai^ unable to bring themselves within the pro- 
visions of section 167, and advantage may be 
taken of its provisions notwithstanding a pre- 
vious unsuccessful application under that section. 
Under this section the insolvent must wait for 
twelve months at least from his adjudication, and, 
unless he can obtain the assent of a majority in 
number of his creditors, must wait for two years. 
But, when the prescribed period has elapsed, he 
may apply to the Court, and the Court " may 
grant the certificate." The negative words of 
section 167 are not repeated, but instead of them 
ia a provision that the insolvent must clear him- 
self on oath of any failure to surrender his pro- 
perty, and, if the application is based on consent 
by creditors, of having obtained that consent by 
collusion. The discretion to withhold or suspend 
the certificate is absolute, instead of being limited 
as in section 167. I think that the difference of 
language between the two sections indicates an 



intention that in dealing with an application under 
section 168 the Court should exercise a wide, and 
indeed complete, discretion, such as is not given 
by section 167, and that in the judicial exercise of 
this discretion regard is to be had to all the cir- 
cumstances of the case, including the period 
during which the insolvent has been under dis- 
ability. The Act assumes that he is unable to 
establish that the insolvency arose from circum- 
stances for which, strictly speaking, he cannot 
justly be held responsible, but that nevertheless 
it may be proper to grant him a certificate of 
discharge. This view is confirmed by the language 
of section 169, which withholds all discretion 
from the Court if certain facts are established, 
and requires the Court — an unusual form of pro- 
vision — to grant the certificate (re Simonaen^ 4 
Q.L.J., 22). There are thus three classes of 
cases-leases in which the Court can only act upon 
the merits being affirmatively proved to its satis- 
faction (section 167), cases in which the Court 
has no discretion (section 169), and cases in which 
the Court has a discretion not fettered by any 
prescribed conditions (section 168). On what 
grounds, then, should the wide judicial discretion 
conferred by section 168 be exeroised in favour 
of an insolvent? Without attempting to define 
the conditions under which it should be so exer- 
cised, I think that a principal consideration should 
be the nature and the gravity or triviality of the 
delinquencies which disentitle him to a certificate 
under section 167, and that if the objections to 
the grant of a certificate under that section are 
such that they might fittingly be visited with a 
suspension of the certificate, or even by punish- 
ment under the penal clauses of the Act (if they 
amounted to an offence), the Court may, after a 
sufficient time, exercise its discretion in favour of 
the insolvent. I am not satisfied in the present 
case with the explanation which the insolvent 
gives of the mutilation of his ledger, or of his 
explanation as to the transfer of money to a so- 
called trust account. But, even if the unexplained 
transactions had amounted to offences under The 
Insolvency Aot, for which he might be penally 
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visited, I do not think that the punishment of 
perpetual civil disability ought to be imposed 
upon him for them. In the ease of re Tobias 
(64 L.T.N^.S, 115) it was? said by the Court 
(Cave and Williams, JJ.) that the refusal of a 
discharge is the very order above all others which 
may be considered by way of review after the 
lapse of time, under the power of review to which 
I have already referred, and that this power ought 
not to be restrained by considering it in any 
niggardly spirit. En the same case the Court 
intimated that the position of a bankrupt whose 
discharge has been rightly refused on a first appli- 
cation ought not to be considered as an utterly 
hopeless one, so that, however exemplary his 
behaviour, he must be compelled to go through 
the remainder of his life an undischarge<] bank- 
rupt. And the Court in that case thought that a 
suspension of a discharge for nearly seven years 
was a sufficient punishment. In the present case 
I have no evidence of the insolvent's conduct or 
dealings since adjudication, but he has been an 
uudischarged insolvent for nearly nine years. 
And, even if all the possible inferences from his 
unexplained transactions, to which I have referred, 
are taken most strongly against him, I think that 
his punishment is sufficient. I do not in any way 
dissent from the judgment of my learned prede- 
cessor as a judgment pronounced at that time, 
but I deal with the case on the footing of the 
lapse of five years since that judgment was pro- 
nounced. The trustee, who is the principal 
creditor, neither opposes nor acquiesces in the 
grant of a certificate. 

Under all the circumstances, and using the 
power of review which 1 have, I think that I 
ought, in the exercise of the discretion conferred 
by section 168, to grant the certificate. 

This conclusion is quite in accord with the de- 
cision of Harding, J., in re Perkins (I Q.L.J., 90), 
who authorizes me to say that he adheres to his 
opinion as then expressed. I have also had the 
opportunity of conferring with my brother lieal, 
who authorizes me to say that he concurs gene- 
rally in this judgment. The certificate is granted. 



OCTOBER SITTINGS OF NORTHERN FDLI^COTJKT. 

SMITH V. o'btene. JSx parte o'btrkb. 

Assault — Schoolnuister — Punishment of pupil — 
Excessive violence. 

A 8choolina.8ter may punish for school ofifences, but if he 
exceeds the bounds of moderation, either in the 
manner, instrument, or quantity of the punishment, 
he is answerable for the excess. 

The authority and position of a schoolmaster explained. 

Motion calling upon E. J. Hennessy, John T. 
H. Bowden, and Qr. Massey, of Thursday Island, 
to shew cause why a conviction or order made 
against Mary 0' Byrne for a common assault upon 
one Stella Anne Smyth, whereby the said Mary 
O* Byrne was fined one penny, should not be 
quashed, on the ground that there was no evidence 
of excess either in the manner, instrument, or 
quantity of punishment inflicted, and why the 
said Mary O' Byrne should not recover the costs 
of the application. 

The facts appear in the judgment of Chubb, /. 
Macnauffhton, for the appellant, moved the rale 
absolute. The punishment was not exoessiTe. 
Archbolifs Criminal Practice, 723. The Court 
will review the finding of the justices. Neighbour 
V. Moore, 4 Q.L.J. , 145. 

Jameson, for the justices, asked to be heard on 
the question of costs, as the magistrates had been 
brought into Court. 

Coop KB, J. : You cannot have costs. My 
opinion is now, as it was when [ granted the rule 
nisi, that there was absolutely no evidence before 
the magistrates that there was excess in the force 
of the application of the instrument, or that an 
improper instrument had been used in the punish- 
ment of the child. That being so, the rule must 
be made absolute, with costs against the respon- 
dent and not against the magistrates. 

Chubb, J. : As this is a matter of some import- 
ance, I have taken the opportunity since the 
papers have been in my possession to look into 
the authorities, and it may be useful to school- 
masters and others to know the law on such 
matters. A schoolmaster may, in respect of 
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school offences, misbehaviour, disobedience, idle- 
ness, and the like, lawfully inflict moderate and 
reasonable corporal chastisement, commensurate 
with the offence, upon a scholar capable of appre- 
ciating the punishment. If, however, he exceeds 
the bounds of moderation, either in the manner, 
the instrument, or the quantity of the punish- 
ment, the excessive violence is unlawful, and he 
is answerable to the law for that excess. The 
authorities for this doctrine will be found in 

1 Hawk, P.C., c 60, s. 28 ; Bac. Ah. (Assault and 
Battery) ; 1 Hale, P.C., 473, 474; 1 East, P.C., 
406; Com. Dig. Pleader (3 M., 19); Stephen's 
Grim. Dig. (Art. 201); 1 Buss Or., 4th Ed., 
751, 1026 ; B. v. Miles, 6 Jur., 21,3 ; B. v. Ropley, 

2 F. A F., 202 ; B. v. Griffin, II Cox, C, C. 402 ; 
and Fitzgerald v. Northcote, 4 F. & F., 656. In 
Tear Book, 7 Ed. lY, the position of the school- 
master is put as that of temporary guardian. In 
Year Book, 21 Ed. IV, fo. 6, p. 12, there is a case 
of assault and battery by an apprentice against 
his master, in which appears a quaere — "if a 
schoolmaster can justify (».&., beating a scholar), 
for it is not prejudice to him if the scholar will 
not take learning." Whether this quaere is the 
observation of the judge or an addition of the 
reporter does not appear clearly. The remark 
seems foolish, and the reason trivial. In B, v. 
Ropley, 2 F. & F., 202, where a schoolmaster was 
indicted for the manslaughter of a scholar, a boy 
aged thirteen, by excessive beating with a thick 
stick, Cockbum, C. J., directed the jury as follows : 
'^ By the law of England a parent or a school- 
master (who for this purpose represents the 
parent and has the parental authority delegated 
to him) may, for the purpose of correcting what 
ia evil in the child, inflict moderate and reasonable 
corporal punishment, always, however, with this 
condition — that it is moderate and reasonable. 
If it be administered for the gratification of 
passion or of rage, or if it be- immoderate or 
excessive in its nature or degree, or if it be pro- 
tracted beyond the child's powers of endurance, 
or with an instrument unfitted for the purpose 
and calculated to produce danger to life and limb. 



in all such cases the punishment is excessive, the 
violence is unlawful, and if evil consequences to 
life or limb issue, then the person inflicting it is 
answerable to the law." In a subsequent case, 
Fitzgerald v. Northcote, 4 F. <& F., 656, the same 
learned judge says : " The authority of the school- 
master is, while it exists, the same as that of the 
parent. A parent, when he places his child with 
a schoolmaster, delegates to him all his own autho- 
rity, BO far as it is necessary for the welfare of 
the child." In both these cases, it maybe noticed 
in passing, the scholars were boarders; and in 
JR. V. Hopleg the master, before inflicting the 
punishment, had written to the boy's father pro- 
posing to give the boy a severe beating, and had 
received the father's assent thereto. In this case 
the appellant, the head mistress of the primary 
school at Thursday Island, punished, in open 
school, a girl day scholar, aged nine years, for 
continued neglect of home lessons, after previous 
warning and punishment. The punishment con- 
sisted of four strokes of a cane, described in the 
evidence as of about the thickness of a boy's little 
finger. Two of the strokes were on the right 
hand, one on the left, and the fourth on the left 
forearm, two inches above the wrist It is appa- 
rently this last stroke that is complained of — the 
causa teterrima belli. A medical expert, Dr. 
Salter, who saw the injury on the same day and 
shortly after it was inflicted, deposed that there 
was a slightly raised mark above the wrist, that 
he did not think the child would suffer from it, 
and that it was nothing serious, but that it might 
have led to* a serious injury as regards muscular 
action, and that in his opinion (in which I quite 
agree) '* on the wrist is not a fit place to cane a 
child." The evidence of the child and her juvenile 
brother was that she had her hand out perfectly 
still — ^leading to the inference that the blow on 
the wrist was intentional. If this were so, and 
the justices on reasonable evidence came to that 
opinion, and also to the opinion that there had 
been an excess of violence, then their finding on 
the facts ought not to be disturbed by this Court, 
and the conviction ought to be sustained. Then 
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was there any reasonable evidence of an unlawful 
battery? The act of correction was lawful in 
itself. £t could only become unlawful by and in 
respect of an excess. To make it an offence 
punishable by the criminal law the battery must 
have been intentional as well as excessive. If, 
therefore, the stroke on the wrist was uninten- 
tional and happened by misadventure, or was 
caused by the qhild's own fault, then it was no 
battery. There is no necessity to cite authorities 
for this elementary proposition. Now the evi- 
dence of the appellant and three of the school 
children was that the stroke on the wrist was 
occasioned by the child swerving her hand as the 
cane descended. Looking at the whole of the 
evidence and to the fact that there was no evi- 
dence of anger or improper feeling shown by the 
appellant, or of cruelty either by use of an 
improper instrument for punishment or by the 
infliction of an excessive number of strokes, I, as 
a judge of fact, would have been prepared to 
accept the appellant's version of the afEair as the 
true one, not only on the weight of evidence, but 
because I cannot bring myself to the belief that 
the appellant deliberately and cruelly struck in- 
tentionally at the child's wrist. The three jus- 
tices, however, who heard the case have come to 
that conclusion, necessarily disbelieving the appel- 
lant's story, and declining to accept her explana- 



tion. Then, with regard to the injury itself, it 
was stated to be " nothing serious " — the child 
did not cease attending school in consequence — 
and that it was of the most trifling character is 
indicated by the fine of the penny inflicted by the 
justices. I may say, however, that I do not for a 
moment doubt that the justices came to that con< 
elusion in perfect good faith. Now this Court 
will review the finding of justices, eveu upon the 
facts where it appears that they have, in our 
opinion, taken an unreasonable view of the evi- 
dence, aad the interests of justice require it. 
Neighbour v. Moore^ 4 Q.L.J., 146, p. 14, per 
Lilley, C.J. I have no hesitation in saying that 
I can myself see nothing to justify the infliction 
of even the nominal fine imposed on the appellant. 
In my opinion the correction was lawful ; — it was 
moderate, reasonable, and inflicted with a proper 
instrument. There was no excess, as the blow on 
the wrist was, I think, a misadventure, and in an? 
case' was of no serious consequence. The justices 
should therefore. I think, have dismissed the 
complaint. The conviction therefore must he 
quashed, and the fine and costs paid by tke 
appellant returned to her. Costs against the 
respondent. No costs against the magistrates. 
Solicitors for appellants : Roberts ^ Leu, 
Solicitor for magistrates : T. G. Fraser^ Crown 
Solicitor. 
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ACCOUNTS— 

Where an administrator applies for an extension 
of time to pass his accounts, evidence sliould 
be given as to the state of the beneficiares 

and of their wishes 

ADMINISTRATION— 

Set, AooouNTS 

PrtEctice, Administration mtk will annexed. 
Union Tnutee Company of Australia Limited 
Act Amendment Act of 1892^ a. S. Notice. 
An application for a grant of letters of ad- 
ministration to the Union Tmstee Company 
of Australia Limited, under s. 3 of The 
Amendment Act ofl89£t must be made to a 
Judge and not to the Re^strar, as a judicial 
discretion must be exercised. The ordinary 
notices in applications for probate will usually 

be sufficient 

Mortgage, Conflict of interest. Trustee Act 
Amendment Act of 1892 ^ s. S, Queenslaiul 
Truetets Limited Acts, The Court has no 
power to sanction a loan from a company 
acting as administrator in one estate to the 
same company acting as administrator in 
another estate ... 

Action, Further consideration. Certiflcate of 
Registrar. Application for payment into 
Court. An application for payment into 
Court of a sum of money found to be due on 
the certificate of the Registrar in an adminis- 
tration action should be made by summons 
in Chambers 

A jointgrant of administration was made under 
s. 92 of 31 Vic., No. 9, to the widow and a 
creditor, there being special circumstances 
rendering such grant expedient 

A decree for administration of an estate may be 

made on originating summons 

ADVICE— 

Petition by trustees under a will for 
APPEAL— 

For practice on, from the District Court. See 

DISTBIOT COUKT 

SeelAOKHSTHO Act 

5€c Privy Council 

ASSAULT- 
S' SCUOOLMASTEB 

ASSURANCE FUND— 

There are two remedies against the Assurance 
Fund, and it is not necessary to prove mis- 
feasance on the part of the Registrar of 
Titles to succeed m an action under ss. 126, 
1 27 of The Beat Property A ct of 1861. 
See Rkal Pboperty Act 
BAILMENT- 

£re« Bill OF Sale 
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BARRISTER— 

Admission, BarriMer and Solicitor of Victoria. 
Reciprocity. liegula OeneraliSy August Ist, 
1893. A barrister and solicitor of Victoria 
will not be admitted as a barrister of the 
Supreme Court of Qtieensland, unless he 
received his early education in Queensland 
and went to Victoria to complete his educa- 
tion, and was admitted as a student-at-law 
there before the 23rd November, 1891 

BATHUR8T BURR ACT— 

Noxious weed. Divisional Boards Act of 1887 1 
ss. 177, 179. Breach of statutory duty. The 
Bathurst Burr Act is not impliedly abrogated 
by The Divisional Boards Act of 1887. A 
duty is imposed on a Hoard in exoneration 
of an individual, and when the Board fails to 
perform that duty it cannot take action 
against the individual for neglecting to do 
what the statute says must be done by the 
Board. 1$athiirst Burr is a noxious weed ... 

BILL OF 8ALE- 

Fomi of order lor the renewal of the registration 
0f a Bill of Sale, where an extension of time 

is necessary 

S5 Vic.^ No. eSy ss. S, 4, 6, 7, 10, 19. BiU of 
Sale executed before Act. D^easance in sepa- 
rate document. Registration. Possession. 
L. executed a bill of sale in favour of the 
Royal Bank on 18th April, 1891, and at the 
same time another agreement containing a de- 
feasance was executed. About the same time 
(the exact date being disputed) lie wrote to 
the bank proposing certain modifications of 
the terms of the bul of sale and agreement, 
to which the bank agreed. The bank took 
possession of the chattels assigned by the 
bill of sale in December, 1891, but L. re- 
mained on the premises as the bank's servant, 
•«nd sales were effected with his knowledge 
till he committed an act of insolvencv on 
May 2nd, 1892. He was adjudicated in- 
solvent OD May 21st. Between these two 
dates the bank sold the rest of the goods 
and retained the proceeds. 
On March 4th, 1892, copies of the bill of sale and 
agreement were filed in the Supreme Coivrt, 
and an affidavit of the attesting witness was 
annexed to the two documents. 
The letter of L. and reply thereto (of disputed 
dates) were not registered, nor written on 
th« same paper as the bill of sale. The 
agreement made at the same time as the bill 
of sale was not written, nor was any part of 
it written, on the same paper or parcnment 
as the bill of sale. 
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Hdd^ on appeal by Ck)oper, Chnbb, and Real, J J. 
(reversing the decision of Harding, J.)i that 
the letter and reply were sent oefore the 
execution of the bill of sale and agreement, 
that these letters constituted a defeasance to 
the bill of sale, and not being registered 
with the bill of sale, the registration was 
void ; that the bill of sale and agreement 
were distinct and separate documents, not 
written on the same paper or parchment, 
and were not attached in any way prior to 
or at the time of registration ; that the bank 
had only a qualified ownership till 1st April, 
1892 ; that the bill of sale became inopera- 
tive on that date ; that the bank was entitled' 
to reduce L.'8 debt by the proceeds of the 
sale up to 2nd May ; that an enquiry should 
be directed as to the value of the goods sold 
after 2nd May, and should pay tne trustee 
the amonmt of such value ; and that the bank 
should rank with other creditors as to the 
debt due on 2nd M ay 7 

Bailment, Non-registration, E. being the owner 
of certain goods and in possession, on 1st 
June, 1888, executed a aocument with S. 
containing an inventory of the goods, and at 
the end were the words ** By cash £300, 
June 1, 1888. Signed R. B. Echlin," E. 
continued in possession, and on 4th August, 
1891, a petition for the liquidation of his 
affairs was presented. On the 8th August 
plaintiff, administrator of S., by a letter to 
£., who was still in possession, put a man, 
Eades, in possession jointly with j£. Shortly 
after Eades went out of possession, leaving 
E. in sole possession. Plaintiff had no notice 
of £.'s insolvency at the time. The docu- 
ment was not registered, and E.*b trustee 
failed to elect to take advantage of the 
avoidance of the bill of sale. It appeared 
from the correspondence that E. acKuow- 
ledged the the plaintiff's ownership of the 

foods, but he attempted to get a title from 
is trustee to the goods by giving bim £2 for 
them. E. endeavoured to retain possession. 

Held, that the document was a bill of sale, and 
not being registered was inoperative; that 
E.'s trustee, oy failing to avoid the bill of 
sale, must be presumed to have refused to 
do anything with the goods ; that E. was a 
bailee for S., and that the plaintiff was 

entitled to the goods 75 

BURDEN OF PROOF— 

5€e Neolioenck 3 

BY-LAW— 

5^c Traffic Board 43 

CAVEAT— 

The Registrar of Titles is not liable for misfeas- 
ance in refusing to receive a caveat lodged 
after the expiration of the time prescribed by 
the notice, but before the issue of the certi- 
ficate of title. He should, however, pay 
attention to such an application and make 
inquiries, in order to protect the Assurance 
Fund 47 

The mere lodging of a caveat is not notice. A 
caveat does not affect dealing with property 
outside the Real Property office. Where 
there has been no notice, it is unnecessary 
for a registered mortgagee, with further 
advances, to search the registrar before 
making a fresh advance 47 



CERTIORARI — 

8tt LiosNSDiG Act .. 
COERCION— 

Su, Licensing Act ... 

COMMON LAW ACTION - 

fi^eeCosT8 
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COMPANY— 

Winding-up, Proof of debt, Reducing valuaUon 
of Mcurity, A bank in its proof of debt 
against a company valued the securities held 
by it at £87,667. On a summons to alter the 
valuation from £87,667 to £58,729 168. 7d., 
and to prove against the company for the 
difference in addition to the sum already 
proved for. 

Heldf that, cause to the contrary not having 
been shown by other creditors of the com- 
pany, the valuation might be so reduced, 
and the proof of debt be consequently altered 
and increased in amount by the amount of 
the difference between the two valuations ... 53 

Winding-up, Contributory, Paid-up $har€hoUUr, 
Surrender, M. and M. handed over punts 
to the company in return for fully paid-up 
shares. B. subsequently did the same. I^ 
directors about a year afterwards shgreed to 
let these three men have their punts back 
on surrender of their shares together with a 
nominal consideration. The company aft^- 
wards went into liquidation, and the liqui- 
dator sought to have these three names 
placed on the list of contributories. 

HeM^ that as there was no power under the 
Articles of Association to surrender shares 
the transaction was ultra vire*, and that, 
as the owners of the punts had agreed to 
take fully paid-up shares, they ought not 
to be placed on the list of contributones. 

Costs of all parties were allowed out of the oilate. 

In re Marlborough Club Co., 6 L.R., Eq. 365, 
followed. 

Re National Savings Bank, 1 L.R., Ch. 547, and 
re AngUnea GoUiery Co,, ibid., 555, not 
followed 54 

Winding-up. Arrangement ixnth creditors. Meet- 
ing, Notice. Sanction ot Court, JrregularUy 
in compliance with order, 53 Vic., No, IB, 
s, 36. After a petition for windin£-ap the 
Royal Bank, a summons was issued for an 
order to convene a meeting in Queensland, 
and another in London, for considering and 
approving a proposed arrangement. llie 
summons asked that the dates of the meet- 
ings might be fixed for London on 22nd June, 
and for Queensland on the 27th, and that 
at least twenty-one days before the days 
appointed, advertisements convening the 
meetings should be inserted in specific news- 
papers. The order was made accordingly. 
It appeared that there was not time to 
advertise in London twenty-one days before 
the meeting, and the meeting was advertised 
on the 15tn and 16th June. The scheme of 
arrangement and notice of the meeting were 
posted to creditors. Several of the advertise- 
ments in Queensland were inserted within 
twenty -one days before the meeting. The 
scheme was carried unanimously at the meet- 
ing in Brisbane, and in London with one dis- 
sentient. On the petition to sanction the 
scheme of arrangement it was objected by a 
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creditor that the meetings had not been 
properly held. 
Held, that as the meeting haa been held the 
Court had no power to varv the time of 
holding the meeting; that the strict per- 
formance of the order being a statutory 
condition precedent to the holding of the 
meeting, the petition must be dismissed 
with costs against the petitioners. The 
hearing of the winding-up petition was 
adjourned. 
In re Alafuima New Orltatin Railway Co. (1891), 

1 Ch., 213, followed 82 

A joint-stock company cannot be a next frien«l.,. 81 

Loan by. /See Administration 97 

CONTRIBUTORY— 

iSee Company 54 

CORPORATION— 

Auto liaJtUUy of^ for negligence. Set Nkg lio kn ck 3 

Loan to. /See Local Government 19 

COSTS— 

District Court, Mittimus, In an action for an 
amount exceeding thirty pounds, brought 
in the Supreme Court and remitted to the 
District Court, the defendant obtained 
judgment, and costs were allowed, on the 
Supreme Court scale, up to the order for 

mittimus and after the judgment 21 

Where there are no special circumstances to 
justify an action being brought in the 
Supreme Court, which might have been 
brought in the District Court, and the trial 
is held in the District Court, costs will be 
allowed all through on the District Court 

settle 21 

Costs as between solicitor and client will not be 
allowed by the Supreme Court in an action 

at common law .. 117 

See Divorce 42, 68 

.%eWiLL 85,120 

/S^ee Practice 94 

COUNSEL— 

Signature q/*, necessary to a petition for advice ... 1 
CRIMINAL LAW- 

See Malicious Prosecution 99 

iSee Information 30 

CROSS-EXAMINATION- 

Of witnesses in action for probate in solemn form. 

Costs of iSTceWiLL 120 

CROWN— 

Chant, ReserwUion of minerals. Royal mine. 
Prerogative right of Croion to gold. Trespass. 
Injunction, A deed of grant from the Crown 
reserving all mines of coal and other public 
rights, without mentioning Royal mines, 
must be presumed to have reserved Royal 
mines. Lands granted to a subject in 
Queensland stand with respect to Royal 
mines in the same position as tsuid granted to 
subjects in England. 
Where Koyal mines do not pass under a grant, 
all that passes is the land, exclusive of the 
stratum containing the Royal mine, which 
belongs to the Crown. The reservation of 
mines is eauivalent to the reservation of the 
stratum ol subsoil containing the minerals, 
and an injunction will not lie at the suit of 
the owner of private property to restrain 
trespassers from removing soil from such a 
stratum. 
Attorney-General v. Morgan (1891), 1 Ch., 432; 
Miller V. Wildish, 2 Wy. & W, (Eq.), 37 ; 



WooUey v. Attorney-General, 2 Ap. Ca., 163 

followed 57 

DAMAGES— 

Re-assessment oj. See Malicious Prosecution 99 
DEED OF GRANT- 

5^c€ Crown 57 

DEED— 

^ee Testamentary Document 120 

DEFEASANCE— 

See Bill of Sale 7 

DEMURRER- 

/^ee Practice 57 

DETINUE - 

Towns Police Acty s. 10, Identification of pro- 
perty. Cordial manufacturers at Charters 
Towers used to supply hotels in turn, each 
lor a month, it being the practice for the 
outgoing maker to teke away at the end of 
the month all the bottles then empty, and 
leaving the full ones to be taken when empty 
by the incoming maker, who accounted to 
the outgoing miuier for them. Complainant 
left certain full bottles at E.*s hotel on 1st 
April, and defendant took them away in the 
usual course, but refused to deliver them to 
the complainant. The complainant obtained 
a summons under section 10 of The Towns 
Police Act for the delivery of the bottles, 
and an order was made accordingly. 

Cooper, J., was of opinion that the bottles were 
not sufficiently ascertained to support an 
action of detinue and quashed the convic- 
tion, Chubb, J., dissenting. 

Griffith, C.J., and Harding, J. (Real, J., dis- 
senting), affirming the judgment of Chubb, J., 
and upheld the order oi the magistrates. 
An action for detinue will lie for any certain 

Sroperty which it was the duty of the 
efendant to deliver to the rightful owner, 
and which was originally so specific as to be 
capable of description in the writ, notwith- 
standing that there might be an indefinite 
quantity of the same kind of things in 
existence in the same town or country. 

The detention being wrongful, any subsequent 
mixing of the bottles with others did not 
discharge the defendant from his obligation 
to deliver. 

The above statute affords relief in any case of 
detinue where the goods are still in posses- 
sion of the defendant 89 

DISTRICT COURT— 

Appeal, Judge* s notes. A judge of the District 
Court should sign a note of the point of law 
raised before him, and of the facts found by 
himself or the jury. A copy of the judge's 

notes is not sufficient ... ... 75 

iSfec Costs 21 

iS«e Mittimus 118 

i$e« Licensing Act 40 

DIVORCE— 

Costs allowed to a wife de die in diem should be 
taxed 8is between party and party during the 
trial Elfverson v. Elfverson, 4 Q.L.J. 25, 
varied 42 

An application to postpone a trial for dissolution 
of a marriage, on the ground that the wife's 
costs de die in diem had not been paid, was 
refused where the wife had delayed having 
her bill of costs taxed. The application 
should be made before the case is called ... 68 
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DOCUMENTS— 

Removal oj, j^ce Practice 20 

EVIDENCE— 

Verrlict against. 6'cc Practice 114 

Extrinnic evidence admiHsible to prove a testator*^ 
intentioji, iSec Te^jtamkntary Docoment .. 116 

/See Detinue 90 

i9ee Extradition ... 22 

^ce Information 3') 

*S'ec Licensing Act 31 

EXECUTION - 

S'ce Practice 20 

<Stee Insolvency 52 

EXTRADITION— 

Habeas Corpus. 3S tk $4 Vic, c. 52, ss, 9, 10, 
11, Evidence. Right of prisoner to be heard. 
Return. A fugitive convict was brought 
before a police magistrate in Brisbane for an 
extradition order. The prisoner was under- 
going sentence for a crime comiAitted in 
Queensland. A warder from New Caledonia 
demanded his extradition for an offence 
alleged to have been committed in France, 
and for which he had been sentenced. The 
order for committal was made. An applica- 
tion for habeas corpus was then granted on 
the ground that the prisoner was not given a 
chance of defence, and could have disputed 
his identity. 

ffdd, on the return to the habea^^ corpus, that the 
prisoner could not be detained on the convic- 
tion under The Extradilion Act, but must be 
remanded to custody under the warrant 
mentioned in the amended return to the 
writ. The Court can go behind the return 
and review the police magistrate's decision. 

In re Castioni, 1891, 1 Q.B., 149, followed. 

Reg. V. Hustm, 1 Q.L.J., 16, discussed 22 

FOREIGN JUDGMENT— 

A summons under section 22 of The Common 
Law Practice Act of 1867, cannot be served 

out of the jurisdiction 82 

FURTHER CONSIDERATION— 

6*ee Administration 115 

GARNISHEE ORDER- 

6Vc Praotioe 20 

GOLD— 

Right of Groum to. 5«e Crown 57 

GUARDIAN— 

i^ce Infant 33 

GUEST— 

Liabilitt/ of lafuilw'd to. iS^se Nieolioence ... 72 
HABEAS CORPUS— 

6>e Extradition 22 

HARBOUR REGULATIONS— 

6'ee Natioation 27 

INFANT— 

Guardian. Religious education. Welfare of 
children. A father has no absolute right to 
direct that his children shall be brought up 
in any particular religion after his death, 
but the Court will pay great respect to his 
wishes. The wishes of the father will be 
carried out so far as they are not rnconsLBtent 
with the welfare of the children. A father 
may by his conduct forfeit his right to 
dictate in what religion his children are to 
be brought up, and the Court will decline to 
act on a wish expressed by him on his death- 
bed, in contradiction to a consistent course 
of action in his lifetime, if the welfare of 
the children would be affected. In matters 



of religion the Court is absolutely impartial, 

and pays most regard to the welfare of the 

children. 
Griffith, C.J , and Chubb, J. (Real, J., dis- 

sentiente), affirmed an order of Harding, J., 

on further consideration from a judgment of 

LUley, C.J.,4Q.LJ.,202. 
Re McOrath (1893), 1 Ch., 143, approve^ ... 33 

A joint-stock company cannot be tne next friend 

of an infant 81 

See Intestacy 98 

INFORMATION— 

Date of offence. Evidence. An offence must be 

S roved to have been committed before the 
ate alleged in the information 30 

INSOLVENCY ACT— 

Section 164t r. 81, LaM examination. An insol- 
vent's right to apply to fix a day for his last 
examination does not arise until the trustee 
has omitted to do so, and he has one month 
for that purpose 20 

Section 117. Power of Examining Court to Tnaie 
order. Appeal. A police magistrate sitting 
as an Examining Court in Insolvency has no 
power to make an order for the payment of 
money, under section 117 of The Insolvency 
Act 32 

Section US. Execution creditor. Sale, If an 
execution creditor seizes property and a sale 
follows without notice of any act of insol- 
vency before the adjudication of the debtor, 
the execution creditor has a good title, bat 
if the sale is not complete before adjudica- 
tion, the creditor does not come under section 
113 of The Insolvency Act of 1874, *nd his 
title does not prevail as against the trustee. 
If the execution creditor had notice of the 
filing of the petition before the seizoie, the 
trustee is entitled to the property. 

An onler restraining the sale is proof of notice 
to the execution creditor before the sale ... 52 

SectionA I4, 168. Certificate of Discharge. Re- 
view. Judicial Discretion. The Court has 
power under section 14 of The Insolvency Act 
to review a refusal of a certificate of dis- 
charge, and has a discretion under section 
168 to grant a certificate already refused 
under that section, and in exercising that 
discretion regard should be had to all the cir- 
cumstances of the case, including the period 
during which the insolvent has been under 
disability. 

The circumstances under which an application 
for a certificate of djacharge may be made 
under the different sections, and the cases in 
which the Court should exercise a discretion, 
discussed and explained. 

In re Tobias (1891), 1 Q.B., 463, followed ... 124 

Section 167, subs. 2, 202, subs. 10, 205. Liquida- 
tion. Va.cation of resolutions. Regutration. 
At a meeting of creditors it was decided by 
a majority to liquidate the debtor's affairs 
by arrangement and not in insolvency, and 
that the trustee be impowered to sell the 
debtor his furniture for £20, and that the 
debtor be granted his discharge forthwith. 
The resolutions were registered, except the 
one relating to the furniture. 

A motion to vacate the resolutions as being 
passed in the interests of the debtor and not 
of the creditors was dismissed, as the debtor 
could be adjudicated and could obtain his 
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diflcharffe under subsection 2 of section 167 
of The Jnwlvency Act, the Court beine bound 
by the decision of the creditors. Ko order 
as to costs. 

Sembie, if the resolution renting to the furniture 
had been registered, the resolutions would 

have been vacated 95 

INTESTACY— 

Maintenance of children. Payments by Ouraior, 
41 Vic,, No, 28, 89, 60, 61. B. died intestate 
leaving a widow and five children. The 
widow became administratrix, and died 
shortly afterwards, devising her husband's 
property to her children. The executor did 
not prove the will, and the Curator of Intes- 
tate Estates was appointed administrator. 
The Court authorised the Curator to expend 
money in the maintenance of the children. 
On particulars being filed of certain pay- 
ments not authorised by the Court, an order 
was made ratifying the payments, and the 
Curator was authorised to pay the amount 
due to each child on attaining the age of 
twenty-one years 08 

JUDGE'S NOTES- 

^ee DisflmiCT CouBT 75 

JUDGMENT— 

Review of. fifee Insolvency 124 

JUDGMENT DEBTOR— 

For garnishee order againtU. 5ee Pbactiob ... 20 
JUDICIAL NOTICE— 

SeeDwrivxsx 89 

JURISDICTION— 

A special case stated by justices at Normanton 
by way of appeal from their decision, should 
be heard betore the Northern Supreme Court 51 

Are Will 1 

SeehioRffsrsQ Aar 40 

See FOBBION JUDOMBNT 82 

6>ee Mittimus 118 

JUSTICES— 

It is unnecessary to give formal evidence before 
lustices of a locality with which they are 

familiar 90 

LANDLORD— 

LiabilUy qf, to guest, iS^ee Neoliqknoe 72 

UCENSING ACT- 

AppeaL Married woman. An appeal to the 
District Court from a decision of a licensin^^ 
authority lies only in cases where an apph- 
cation is refused on the ground mentionea in 
section 44, subsection 7 of TVie Licensing Act. 
The Act does not prevent a married woman 
from holding a license, aud such license 
being a mere personal right is not affected 
by The Married Women*8 Property Act, 
The licensing justices may, if they think it 
undesirable, refuse to grant a license to a 
married woman 40 

Prohibition ofder. Right to he. heard in d^ence. 
Quashing order. A prohibition order was 
ffranted against S. under section 70 of The 
L/icensijig Act, on an eo; parte application, in 
accordance with a custom which nad obtained 
for many years. 

Held, that the order must be quashed, as S. was 
entitled to be heard in his defence ; that the 
order was within the meaning of section 209 
of The Justices* Act, and could be rescinded 
by a quashing order. 

Smith V The Queen, 3 Ap. Ca., 314, followed .. 45 



Married ufoman. Coercion. Sale without license. 
An information for selling liquor without a 
license under section 109 of The Licensing 
Act, was dismissed on the ground that she 
being a married woman must be presumed 
to have acted under the coercion of her 
husband, who was present and asleep. 

Held, that as the presumption of coercion could 
be rebutted, the magistrates ought to have 
heard the evidence, and decided whether 
there was coercion 31 



UQUIDATION— 
See Insolvency 
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LOAN.— 

From a person other than a bank to a municipal 
corporation, i9ee Local Gov kbnmxnt ... 19 

LOCAL GOVERNMENT — 

4B Vic,, No. 8, ss, 232, 2S3, 279, Loan from 
persons other than a bank. Binding council 
to repay, E. brought an action against 
P., a member of the corporation of Mount 
Morgan, for having borrowed for muni- 
cipal purposes a sum of money from a 
person not a banker. The action was tried 
before Lille^, C.J., and a jury, at Rock- 
hampton. The jury found for the defendant, 
and judgment was entered accordingly. 
Documentary evidence showed the council 
were willing to borrow the money. The 
money was paid to the t^efendant, and he 
paid it into the council's account. 

Held, without considering whether an appeal 
would lie in a penal action of this kind, that, 
though the verdict was against the weight of 
evidence, yet there was evidence to go to the . 
jury, and as there was no evidence purport- 
ing to bind the municipality to repay, the 
appeal must be dismissed 19 

42 Vic,, No. 8, ss. 49, 51 to 61. Valuation 
and Rating Act oj 1890, ss. 4, IS, s^ibs. 6, 66. 
Voters* Roll. QtuUiJication. Occupier, The 
name of G. appeared on the voters' roll for 
the municipality of Gympie in respect of a 
piece of land valued at thirty pounds, of 
which he was the owners The land was 
unoccupied. The value was admitted. At 
a Revision Court his name was removed 
from the roll on the ground that he had not 
the necessary qualification. A rule nisi for 
a mandamus to restore his name, and for a 
certiorari to bring up the records of the 
Revision Court, was discharged. The owner 
of an unoccupied piece of Umd within a muni 
cipality, valued at thirty pounds, is not 
entitled to have his name placed on the 
voters' roll in rbfpect of that qualification. 

Semble, no person is entitled to be enrolled, under 
section 49 of TVte LoccU Oovemment Act of 
1878, in respect of property of a leas annual 
rateable value than one hundred and twenty 
pounds, in a city or town, unless such per- 
son be the occupier thereof 29 

Eleetion, Ouster, Returning Officer, Nomina- 
tion paper, 61 Vic, No. 7, ss, 26, 48, 68. 
• A rule jiWf had been obtained calling on 
certain persons elected to show cause why 
they should not be ousted from office. The 
respondents gave notice before the rule was 
granted that they would not claim the office, 
and appeared to protect themselves from 
costs. 
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A majority of the Court was of opinion, on a 
motion to make the rule absolute, that the 
validity of the election should be decided, 
although both sides were agreed that the 
election was not properly made. 

The returning officer appointed a deputy who 
rejected certain nomination papers, because 
one of the nominators had not paid his rates, 
and one of the nominators had not signed the 
nomination paper. The candidates duly 
nominated did not exceed the number 
required, and were declared duly elected. 

Held, by Griffith, C.J., and Cliubb, J. (Harding 
and Cooper, JJ., dissenting), that the deputy 
having really acted at the election, the 
defect in his appointment was cured by 
section 53 of The Divisional Boards Act; 
that, if the rejected nomination papers had 
not been rejected, the election could have 
afterwards been declared void; that no 
injustice had been done by such rejection ; 
that the respondents had been duly elected, 
and that the rule must be discharged y. ith 
costs. 

A nomination paper must be signed by the 
nominators. 

A returning officer may reject nomination papers, 
but he does so at Lis own risk. 

Harding and Cooper, JJ., considered the respon- 
dents* admission that there was no election 
amounted to an admission that they were 
unduly elected, and that the rule should be 
made absolute by default. 

Per Cooper, J. : The returning officer was irregu- 
larly appointed, and the proviso to section 
53 extends to the whole section ... 79 

MAINTENANCE— 

iS^e« Intbstaot 98 

MALICE- 

iS'ee Malicious PROSEonTTON ... 99 

MALICIOUS PROSECUTION— 

Improver motive. Criminal law. Mixed motive. 
Malice, Reasonable and probable catLse, Re- 
assessment of damages. Appeal to Privy 
Council, B., a manager for the defendants, 
caused a warrant to l^ issued for the arrest 
of W. for impairing defendants* right of pro- • 
perty in two mares, alleged to be included in 
a stock mortgage of which the defenduits 
were the assignees. The defendants ratified 
the action of their manager. W. claimed that 
the horses were not included in the mortgage. 
B. was aware of W.'s claim. The jury 
found that B. honestly believed that W. had 
committed the offence charged, and that he 
was. not actuated by any indirect motive 
other than a desire to bring to justice a man 
whom he honestly believed to be guilty, 
except a desire to protect and get possession 
of the bank's property. They assessed the 
damages contingently at one farthing. It 
was in evidence that W. had paid between 
£35 and £40 for his defence m the Police 
Court. 

Held^ on appeal, by Harding, Chubb, and Real, 
JJ. (reversing the judgment of Griffith, 
C.J.), that, if a man who puts the criminal 
law in motion has any other motive than a 
desire to bring a person to justice, however . 
commendable in itself, the motive is tainted 
and malice displayed in the prosecution. 

Held, also, that there waa no reasonable and 



probable cause for the prosecution, and that 
there was malice, and that the damages were 
unreasonable, and there must be a re-amess- 
ment of damages. 
An order for a new trial was refused, but the 
plaintiff was allowed his costs of the Appeal 99 
MAURIED WOMAN— 

Property registered under The Real Property 
Acts in the name of a married woman, before 
the passing of The Married Women^s Pro- 
perty Act of 1890, is, since the commencement 
of that Act, her separate property .. ... 47 

Coercion of. fi'ec Licensing Act SI 

iSee Licensing Act 40 

MINERALS— 

Reservation of, in Grown gi-ant. See CaoWN ... 57 
MISFEASANCE— 

S'ff« ASSUBANCB FDND 47 

MITTIMUS.— 

fi^€€ Costs 21 

Practice. Security. Power to vary previow 
Order in an action. Abridgment of notice of 
trial. 0. LVI,, r, 6. In an action for 
malicious prosecution an order was made by 
Griffith, C.J., that the plaintiff should find 
security before a certain date, or in default 
that the action should be remitted to the 
District Court. At the trial at the District 
Court an objection was raised by the defen- 
dant that, as the original writ had not been 
filed with the Registrar as required by a. ISO 
of The District Courts Act, the Court bad 
no jurisdiction. 'Paul, D.C. J., ordered the 
action to be struck out. A summons was 
then taken out to vary the order of the Chief 
Justice, and to abridge the time for notice 
of tri^ to allow the action to be tried at the 
Civil Sittings of the Supreme Court. 
The original writ had been mislaid by the 

defendant's solicitor. 
Griffith, C.J., stayed the proceedings under the 
former order, and abridged the time for 
notioe of trial for the Civil Sittings of the 
Supreme Court, and refused to order the 

plaintiff to give security 118 

MORTGAGE.— 

The Court has no power to sanction a loan from 
a company acting as administrator in one 
estate to the same company acting as 

administrator in another estate d7 

5e€ Admusistration 97 

Mortgage with further advances. See Caveat 47 
MOTIVE.— 

fi^ec Malicious PROSKCUTION 99 

MUNICIPAL COUNCIL.— 

SeeLoAH 19 

See Neoliokkck 3 

NAVIGATION.— 

41 Vic., N6. S, 8. 81. j^ Vic, No. IS, a. IS, 
Harbour Regulation No. 95, Slaekening 
speed. H. was convicted, under Harbour 
Regulation 95, for allowing his vessel to pass 
another lying at a wharf without slackening 
speed, and causins a strain on her hawsers. 
In the absence of evidence to explain the 
meanine of the word ** strain," tne Conrt 
declined to say the regulation was unreason- 
able, and upheld the conviction. 

Quaere : Is the rule 96 ultra vires? 27 

NEGLIGENCE — 

Corporation. Knowledge. New Trial, The 
defendants had constructed a drain through 
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a roadway which had been raised about two 
feet. A cavity then formed in the road, and 
M., a cabman, was injured through his horse 
falling into a hole. The defendants contended 
that the work had been properly executed, 
and that the hole was due to underground 
soakage. The plaintiff's answer was that the 
defendants knew, or had the means of know- 
ing, that percolation existed, and could have 
provided against it. The jury found there 
was no negligence, and Harding, J. , entered 
judgment for the defendants. 
Held, on appeal, by Cooper, Chubb, and Real, 
J.J. (reversing the judgment of Harding, J.), 
that the corporation were discharging a 
public duty, and that the hole being caused 
by the construction of the drain, the onus 
was on them to show that the work had been 
properly done ; that, on the evidence, their 
officers must be taken to have been aware of 
the soakage, and had not taken precautions 
to prevent it ; that the defendants had been 
guiltp^ of negligence, and that the finding of 
the jurv was unreasonable, and that there 

should be a new trial 5 

LiabUUy of landlord to gueiU q/* a tenant. 
Licensee, Plaintiff^ as a journalist, was pre% 
sent at a ball given in the hall of the Exhi- 
bition Building, at the invitation of a Ball 
Committee, to whom the building had been 
let for the night by the defendants. While 
she was so present, a window in the building 
fell in and mjured lier. 
field (affirming the judgment of Real, J.), that 
the defendants by reasonable diligence could 
have discovered the defective condition of 
the window and prevented the fidl, and were 
liable for negligence; and that the plaintiff, 
although present on invitation, was in the 
^ition of a guest, and as such was asso- 
ciated with the committee and not a bare 
licensee, and was entitled to damages. 
McMartin v. Bannay, 10 Court of Session Ca., 

drd series, 411, followed 72 

NEW TRIAL.— 

See'SisahiQKSOK 5 

See MjLiAoiova FBJosMCunov 90^ 

SeeF&Acncx 114 

NOMINATION PAPER.- 

^ee LuOAL Gk>vsBNMBi«T 79 

OCCUPIER.— 

i$ee LOOAL GOYS&NMKNT 29 

ORDERS.- 

UI., r. 6 62 

in., r. 7 94 

XXII., r. 11 120 

XLL, r. 19 ... 20 

XLIX., r. 4 95 

LVL, r. 6 118 

LVIIlA.,r. 1 20 

ORIGINATING SUMMONS.— 

A decree for administration of an estate may be 
made on an originating summons under The 
Equity Act, 1867, notwithstanding The 

Judicature Act 94 

OUSTER.- 

See Local Govkbnmknt 79 

PARTIES.— 

Change of, See^pRAcncK 96 

PAYMENT INTO COURT.— 

For practice in an adnUnistreUion cietion, Su 

ADJfUilSTBATIDK U$ 



PAOS 

POSSESSION. - 

As to the effect of, when Mil of sale is onregiB- 
tered. 6^ee Bill or Salv 7,76 

PRACTICE.— 

OamUhee Order. 0. XLL, r. 19, Death of 
judgment debtor. Where a judment debtor 
dies, and no probate or letters of adminis- 
tration have been granted, the Court will 
not make a garnishee ord«r against a debtor 
to the estate of the deceased judgment 
debtor. If probate has been granted, notice 
of the Implication must be given to the 
executor 20 

Removal -of documents, O. LVIIIa,, r, L On 
an application to remove documents ' pro- 
ducea by a witness in an examination in 
Court, an affidavit should be made by the 
applicant statins the circumstances, or by 
some person with knowledge of the faets ... 20 

O, III,, r. 6, Liquidated demand. Costs of 
execution. The costs of an abortive execu- 
tion are not a liquidated demand within 
Order III., r. 6. Where such costs were 
added to the amount of a judgment, and the 
whole made the subject of a speeially in- 
dorsed writ, a sununons for final judgment 
was dismissed 62 

A demurrer will not lie aoainst the relief doimed 
in the prayer of the claim 67 

A joint stock company cannot be a next friend... 81 

Foreign judgment. Common Law Practice Act of 
1867j s. $$, Service of summons out of the 
jurisdiction, A summons under s. 22 of The 
Common Lava Practice Act of 1867 cannot be 
served out of the jurisdiction 82 

Administralion a,etion, Crtditor, Originating 
sumynons, BmUty Act of 1867, ss, 109, 110, 
A decree for the administration of an estate 
may be made on originating summons under 
The Equity Act of 1867, notwithstanding 
The Judicature Act 94 

Security, Power to vary previous order, Abridg- 
ment of notice of trial, O, L VI,, r, 6, See 
Mirmcns 118 

0, TIL, r, 7, Special indorsement. Indorsement 
for costs, A specially indorsed writ was 
issued for £22 10s. due for calls made 
by the liquidator of a company with full 
particulars, and the words ** and a sum for 
costs." On a summons for final judgment 
under 0. XIV., r. la, it was held that, as 
the amount claimed was under £S0, the 
indorsement followed the rules as nearly as 
the circumstances allowed, and that the 
plaintiffiB were entitled to proceed 94 

O, XLIX., r, 4- Sale of right of action. Sub- 
stitution of plaintiff. The right, title, and 
interest in an action had be^ sold by the 
plaintiff to satisfy an execution, and pur- 
chased by L., who applied to be substituted 
as plaintiff in the action. 

The order was refused. 

Quaere : Whether, as there was no sale of any 
interest in property to which the action was 
Incident, any rights had been conferred on 
the purchaser ? 96 

New trial. Application to set aside verdict of 
jury, W^ht qf evidence, A verdict of a 
jury will not be disturbed as against the 
evidence when there is evidence on both 
9ides, unless the jury have acted in such an 
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unreasonable manner that the verdict is 
■ecessarily unjust. 

MttropolUan Railway Company v. Wright, 11 
Ap. Ca., 152. Phillips V. Martin, 15 Ap. Ca., 
193, followed 114 

fl^wPEOBATK 116,120 

iS^ee ADBnNiSTRATioK 98,115 

8ee\\iLL 1 

^^eDivoRCB 42,68 

See District Coubt 75 

See Costs 
PRESUMPTION— 

See Licensing Act ... ..• 31 

PRIVY COUNCIL - 

For form of Order on appeal to, where a re- 
assessment of damages hac been ordered. 

iS^ee Malicious PaosKCUTioN 99 

PROBATE- 

Applications for probate or administration re- 
ferred to the Court by the Registrar, should 
be made to the Court on motion, and should 
not be set down on the Court paper 116 

5e« Administration 98 

See Testamsntabt Document 116 

Probate in solemn form, ^fee Will ... 85,120 
PROOF OF DEBT— 

SeedmFAVY 53 

QUASHING ORDER— 

See Licensing Act 45 

QUEENSLAND TRUSTEES, UMITED- 

iS^ee Admin istkation 97 

REAL PROPERTY ACT OF 1861— 

AsBitrance Fund. Person deprived of land. 
Mi^eaaance. TransjnUutUm. Mortgage with 
further advances. The executrix of a will, 
who was also a devisee of land under The 
Rtal Property Act, took out probate and 
obtained tmnsmission, and mortgaged the 
land to the Queensland National Bank for 
£1,000 and further advances. Probate of 
the will was revoked, and the Queensland 
Trustees, Limited, appointed administrator. 
The Bank were bona Jde mortgagees without 
notice. Default having made by the mort- 
gagor, the Bank gave notice to the adminis- 
trator of their intention to sell. The 
administrator sued the mortgagor and 
obtained judgment, and had her Mljudicated 
insolvent, and there were no assets in the 
estate except the equity of redemption. 

HMf that the administrator was a person 
deprived of land and entitled to be inaemni- 
fied out of the Assurance Fund to the 
amount necessary to redeem the mortgage ... 46 

Trustees and Incapadtaled Persons Act^ ss. 25, 
43. Real Property Act of 1861, s. 60. The 
word ** interest " in the interpretation clause 
of The Trustees and Incapacitated Persons 
Act of 1867 is of general application, and not 
limited to an interest in land as distinguished 
from a ** security " upon lands under. The 
RecU Property Acts ... 93 

i9e< Married Woman 47 



REGISTRAR'S CERTIFICATE— 

iSce Administration 
REGISTRAR OF TITLES— 

See Caveat 

See Assurance Fund 
REGISTRATION— 

^ee Bill OF Sals 

j^ee Insolvknot 
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FAOB 

RELIGIOUvS EDUCATION- 
IST Infant 33 

RETURNING OFFICER— 

See Local Govb&nmknt 79 

REVIEW— 

See Insolvency 124 

RIGHT OF ACTION— 

ScUeof. i9ee Practice 95 

ROYAL MINE... 

See Crows ... 57 

SCHOOLMASTER- 

AssauU Punishment of pupil. Excessive vio- 
lence. A schoolmaster may punish for school 
offences, but if he exceeds the bounds of 
moderation, either in the manner, instru- 
ment, or quantity of the punishment, he is 
answerable for the excess. 
The authority and position of a schoolmaater 

explained ... 126 

SECURITY- 

Reduction of value cj. ^ee Com pant 53 

•9ce Mittimus \\^ 

SERVICE OF SUMMONS- 

See FoREiQN Judgment 82 

SPECIALLY INDORSED WRIT— 

^ee Practice 94 

STATUTES- 

19 Vict., No. 24, s. 10 9$ 

25 Vict., No. 14, ss. 11, 19, 21, 24, 42, 126, 127, 

128 46 

25 Vict, No. 14, s. 60 93 

27 Vict., No. 7 70 

31 Vict., No. 9. s. 32 93 

31 Vict., No. 17, s. 22 82 

31 Vict., No. 18, ss. 109, 110 94 

31 Vict., No. 19, 88. 6, 7 i 

31 Vict., No. 19, ss. 25, 43 93 

33 and 34 Vict., c 52, ss. 9, 10, 11 22 

ai Vict., No. 4, s. 27 39 

37 Vict., No. 3, s. 6 W 

38 Vict., No. 5, ss. 4. 15, 114, 117, f. 35 ... 32 

38 Vict., No. 5, s. 113 52 

38 Vict., No. 5, ss. 164, r. 81 20 

38 Vict., No. 5, ss. 167, 202, 205 95 

38 Vict., No. 5, ss. 14, 168 124 

40 Vict., No. 6, s. 7 1 

41 Vict., No. 3, 8. 81 27 

41 Vict., No. 18. ss. 48, 49, 51 93 

41 Vint., No. 28, ss. 50, 51 98 

42 Vict., No. 8, ss. 49, 51-61 29 

42 Vict., No. 8, ss. 232, 233, 279 19 

46 Vict., No. 12, s. 13 27 

49 Vict., No. 18, ss. 41, 49, 57 40 

49 Vict., No. 18, s. 70 4*4 

49 Vict., No. 18, s. 109 31 

50 Vict., No. 17, s. 209 45 

51 Vict., No. 7, ss. 26, 43, 53 79 

51 Vict., No. 7, ss. 177, 179 70 

52 Vict., 97 

53 Vict., No. 18, 8. 35 82 

54 Vict., No. 9 41,47 

54 Vict, No. 24, ss. 4, 13, 65 29 

55 Vict., No. 23, ss. 8, 9, 17 51 

55 Vict., No. 23, ss. 3, 4, 6, 7, 10, 19 7 

55 Vict., No. 33, ss. 126, 127, 129, 137 21 

55 Vict., No. 33, s. 129 21 

55 Vict., No 33, ss. 145-147 75 

56Vict, 8. 3 98 

56 Vict., No. 18, 8. 2 97 

56 Vict, No. 20, s. 4 30 

STAY OF PROCEEDINGS— 

<S^ee District Court iig 
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STBAMBR.- 

Stackeninp ipeed in river. Set Navigation 
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TAXATION- 

St€ DivoBCB 42, 68 

TESTAMENTARY DOCUMENT— 

Test of Probate, Intention of testcUor, Soctriruk 
evidence. An agreement between a father 
and bis son, whicn was not to take effect till 
the death of the former, whereby the father 
gave the son property on certain conditions 
and subject to certain annuities, was ad- 
mitted to probate, extrinsic evidence being 
produced that the father intended the docu- 
ment for his last will. 

A document, whatever may be its form, may be 
admitted to probate if there is proof either 
in the document itself, or from clear extrinsic 
evidence, that it was the intention of the 
testator who executed it to convey by the 
instrument the benefits which would be con- 
veyed by it if considered as a will, and that 
death was the event that was to give effect 
to it, but the instrument must be revocable. 

Extrinsic evidence is admissible to shew whether 
a document is to take immediate effect or 
not 116 

Deed, Irrevocable disposition, B. by his will 
gave property to trustees upon trust for his 
widow for her life, and afterwards as she 
should by deed or will appoint. The widow 
married again and, in pursuance of such 
power of appointment, executed two instru- 
ments under seal in the presence of two wit- 
nesses. The instruments were prepared in 
Scotland, and had an attestation clause in 
the form ordinarily used in the case of 
English wills. One instrument directed the 
trustees, after the appointor's death, to 
pay her husband £5,000 "in implement of 
the obligation contained in an antenuptial 
contract," and the appointor reserved a 
power of revocation as to all the provisions 
of the instrument except the gilt to her 
husband, which was to be irrevocable except 
with his consent. The second instrument, 
by which certain alterations were directed in 
in the first instrument, contained no power 
of revocation. Both were indorsed ** aeed," 
but in the second instrument certain gifts 
were described as " legacies." 

ffeldf that as the dispositions were not revocable, 
the instruments were not testamentary in 
character and were not entitled to be 
admitted to probate, but took effect as deeds 
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TRAFFIC w5aRD~ 

Omnibus, Plying for Hire without a license, R. was 
convicted for unlawfully plying an omnibus 
for hire without having a Ucense, and fined 
£5. He ran an omnibus from the Tramway 
terminus to his hotel, under an arrangement 
with the Tramway Company, and contended 
he was an agent of the company. The 
passengers by the tram received a ticket 
without extra fare to travel in the omnibus, 
and the evidence showed that on a settle- 
ment R. received on an average one penny 
for every passenger. 

Held, he was rightly convicted. Real, J., on 
the construotion of the by-laws, thought the 
fine should b(a rediioad 43 
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Petition for advice 6y, for practice on. See V^ ill 1 
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VERDICT— 

Applicatiofi ta set aside as against the evidence. 
See Pbactics 114 

VICTORIA— 
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WIFE— 

OosU of m a divorce suit. See Ditobcb ... 42, 68 

WILI^ 

The Full Court has jurisdiction to hear a petition 
for advice presented by trustees under a will ; 
but the petition must be signed by counsel 1 
Probate in solemn form. Testamentary capacity. 
Undue influence. Costs out ofestale, James 
Dunlop, affed eighty years, by his last will, 
bequeathed all his property to his wife and 
stepdaughter, but left nothing to his ffrand- 
son, his only lineal descendant. lie had 
frequently stated his intention of making 
hie grandson his heir, and had made severu 
wills in his favour. The grandson, by his 
mother, as next friend, afieged incapacity 
on the part of the testator, and undue in- 
fluence by his wife. The juiy found in 
favour of the execution of the wUl, and that 
there was no proof of undue influence. The 
defendant asked for costs out of the estate. 
flMt that the question of costs is in the discre- 
tion of the Court, and that there are two 
main rules in guiding the Court. (1) The 
Court must consider whether, having regard 
to all the circumstances of the case, the 
parties who have unsuccessfully opposed 
probate were led reasonably to the honest 
belief that there was good ground for im- 
peaching the will. If they were not, the 
costs of the unsuccessful litigation must fall 
on them as in other cases. But, if the facts 
were such as to lead them reasonably to that 
beUef after proper inquiries, a further ques- 
tion arises, namely, (2) whether this belief 
is to be ascribed to the conduct of the 
testator himself, or of the persons deriving 
the substantial benefit under the will, so 
that such conduct may properly be con- 
sidered as the cause of the reasonable litiga- 
tion which has occurred as to the validity 
of the will. If this question is answered in 
the affirmative, the costs of the litigation 
should come out of the estate ; if in the 
negative, each party must bear his own 
costs. 
Held also, that, on the circumstances of the case, 
the next friend was reasonably led to form 
an honest belief that there was good ground 
for impeaching the will on the ground of 
incapacity, and that this belief must be 
ascribed to the conduct of the testator, and 
that the costs of all parties should come 
out of the estate, but that the defendant's 
costs should be taxed as between party and 
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